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FOREWORD. 


Sri Bholanath Roy, m a., b.l-, gives in his "Ei^Ements op 
C oMMERCiAiv Law” in a nutshell a very comprehensive picture 
of the whole field of the law relating to commercial transactions, 
inter-relating sales, security arrangements and other allied 
matters. 1'his treatise is designed to present in readable and 
understandable forms the several topics of law likely to 
be brought into function in commercial relations. 

In dealing with the various relevant statutes the learned 
author has liberally requisitioned the aid of decided cases. In 
doing this, however, he has always kept in view that stare decisis 
is a principle rather than a rule and has always attempted to 
expound the principle.s behind the rules laid down by the cases. 

With the dwindling erf the size of the world international 
commerce ha.s gained immensely in importance and consequently 
the question of safeguarding the security of transactions in inter¬ 
national commerce has become one of supreme concern. With 
the increasing importance of free India in international mercantile 
community it has become imperative thafour commercial people 
should acquire a certain degree of legal awareness in this fidd. 
The pre.sent treatise is, I believe, the best kind of code to offer 
to the mercantile community for this purpose. 

One topic on which the learned author rightly lays consider^ 
able stress is 'commercial arbitration’. In no way would world 
commerce be favourably furthered than by the adoption of the 
principle of arbitration in the settlement of commercial disputes 
of all kinds, national and international. There is no doubt that 
.it is the general desire of commerce, national or international, to 
obtain a speedy, final and inoepensive determination of disputes 
by arbitration. Of course until a uniform arbitration law is 
approved and enacted by the governments of the leading .coqi- 
mercial countries, any desired uniformity in this respect can only 
ber efficienUy obtained by the voluntary action of traders them¬ 
selves by spseifying in their agreements the lav/ of the country 
by which they desire that the arbitration of dispHites 
arising under tlleir contracts should be governed, and the rules 
and procedure'to be observed in the conduct of the arbitration. 
The learned author has done well by devoting a comparatively 
larger space to the discussion of the practice obtainingjin various 
countries in commercial arbitration ^ and investigating to what 
■extent unification nmy be practic2di>le m this respect. 
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I admire the learned author for tl^ vistas of thought opened 
up by this treatise. I am sure the stuaents of commercial law as 
also the mercantile community will experience the same feeling 
of admiration and a sense of intellectual gratitude. 


21, BiiADON 

Cai,cutta-6, 13th January, 1953. Radhabinode Pai,. 



PREFACE. 


This work is primarily intended to be used as a text-book 
of Commercial Law for students studying for _ Commerce 
degrees in the different Universities of India and Pakistan. 

The aim of this work is to offer to the student an accurate, 
clearly expressed, reasonably comprehensive, and self-contained 
summary of the different branches of law prescribed for study. 
This is an object well nigh impossible to achieve. A "Summat^* 
admittedly leaves out details. Moreover, in interpreting the 
sections of a Statute, such comparatively minor matters as tKe 
use of articles, prepositions, marks of punctuation etc. often 
possess material significance. A discussion of such details cannot 
be included within the limited scope of a summary. Thus, at 
its best, a Summary can only give an incomplete picture. In 
Law, more than in any other subject, incompleteness and inaccu¬ 
racy are not far removed from each other. It is, therefore,« 
imperative that the student should constantly refer to the texts 
of the Acts concerned where the law is contained in such Acts. 
The more important sections of the <^fferent Acts have been 
given in the body of the work, and the numbers of the sections 
concerned have been printed in antique type so that they may 
be clearly marked out. Students who feel interested in the entire 
Acts are advised to consult Government editions which alone 
contain the authorised texts, and are available at reasonable 
prices. 

The work is divided into seven main Parts dealing respec¬ 
tively with the Law of Contract^ Sale of GoodSf Partnership, 
Carriage <of Goods, Insurance, Negotiable Instruments, Company, 
'Law, Arbitration and Insolvency. Provisions relating to Mort¬ 
gage, H 3 rpothecation and Charge have also been included in 
ano^er Part. Last of all in the Appendix extracts from the 
Registration Act, the Limitation Act and the Stamp Act have been 
given. • 
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Calcutta, ^ 

16th February,. 1953. 


The Author! 
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GENERAL INTRODUCTION. 

I 

CoMM^RCiAi, Law—its Nature, Scope and Sources. 

§1. Nature and Scope of Commercial Law. 

§2. Sources of Commercial Law. 

§ 1. Nature and Scope of Commercial Law. 

The expression ‘‘Commercial or “Mercantile Lanx/* 

means and includes those branches of law which are connected 
with business, trade and commerce. In view of the general 
interests of trade, and the convenience of the public, the State* 
•has enacted certain laws, and merchants and traders in carrying 
on business transactions have to observe them. “Commercial 
Law” is a compendious name for the entire body of such laws. 

The Scope of Commercial Law is as wide as it is varied, 
and it is no simple task to enumerate what branches of law 
should be included within it. It is clear, however, that for the 
purposes of business and trade, merchants and traders enter into 
various kinds of contracts with one another, and the success of 
commercial enterprises depends on the die fulfilment of their 
mutual obligations created by such contracts. Hence the Low 
of Contract occupies a prominent place in Commercial Law. We 
have, in the first place, to deal with the general principles of 
the law of Contract such as the rules regarding the capacity of 
parties to enter into contracts, the making of contracts, the per¬ 
formance and discharge of contracts, remedies fov breach of 
contracts, and such general questions which arise whatever the 
nature of tlie business may be. Then for the efficient carrying 
on of business, it is sometimes necessary to enter into certain 
special kinds of contract e.g., indemnity and guarantee, bailment,' 
pledge, hypothecation, mortgage, agency etc., and there are special 
provisions relating to these contracts. Then again, there are 
special provisions regarding different kinds of business, e.g.. 
Sale of goods, Carriage of goods. Insurance, etc. Further 
business mlcy be carried on by individuals, joint families, part- 
nership firtns, * private and public limited companies etc., and 
there are special provisions governing the relation between per¬ 
son^ carying on business inter se as well as their relation to 
third parties. Over and above these questions of contractual 
obligations, the State has enacted laws not only for the efficient 
workihg of business organisations but also for the convenience 
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of the public. Under this are included laws governing the 
constitp^ion, management and regulation of husiness vrganisu- 
iioKS €md companies.^ Again, disputes are bound to arise, and 
Che usua^ forum for the adjudicatioft of such disputes is the 
Court of Law but as litigation is costly and involves delay, the 
law has provided a more speedy and less expensive procedure 
for settlement of disputes by Arbitration^ which may also be 
included within Commercial Law. Commercial Law ^so inclu¬ 
des the Lam of Insolvency Businessmen sometimes sustain 
losses and fail in their business and are unable to pay their debts. 
The State affords them protection in proper cases so that they 
may again embark on a useful career Thus Commercial Law 
comprehends all branches of law which have a bearing on 
• business transactions. 

§ 2. Sources oe Commercial Law. 

The Commercial Law of this country is substantially an 
adaptation of the Commercial Law of England. 

'I'he Commercial Law oE England is originally derived 
from what is known as the ‘%azv Merchant" {Lex mercatoria). 
The Law Merchant is composed of those usages of merchants 
and traders in the different departments of trade which have 
been ratified by the d^tisions of the Courts of Law, and adopted 
as settled Iqw with a view to the interests of trade and the con¬ 
venience of the public. The Law Merchant is the accummulated 
product of the customs of trade to which sanction has, from time 
to time, been given by the decisions of the Courts in England. 

' By this process what w’ere at one time usages only came to 
fonn a part of the Common Law of England. The Commer¬ 
cial Law of England is now made up of (i) that part of the 
Common Law of England which is known as the “L<sw Merchant", 
(ii) Statutes of the Parliament, and (iii) Decisions of the Courts, 
also called Judge-made Lam. 

The Sources of Commercial Lam of this country are the 
following 

1. Acts of the Legislature. ^ ^ 

Some branches of Law governing commeroia^ transactions 
have been codified, e.g., the Contract Act, 1872, the Sale of 
Goods Act,' 1930, the Partnership Act, 1932, the Negotiable Ins¬ 
truments Act, 1881, the Indian Companies Act, 1913, the Arbitror 
iion Act, 1940, the Presidency-towns Insolvency Act, 1909, the 
Provincial Insolvency Act, 1920 etc. These Acts, in funda¬ 
mentals, * are based on English Law, some of them on Ihe 
Common Law of Englahd, and some Ai English Statutes. 
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Thus*the Contract Act, *18^2 is based on English Ccftnmon Law; 
the Negotiable Instruments Act, 1881 is based on that branch 
of English Common Law which is called the “Law Merchant”; 
[The (English) Bills oj Exchange Act,* 1882 was passecf one 
year after the passing of the Negotiable Instruments Aat, 1881 j; 
Ihe Sale of Goods Act, 1930 is based on the (English) Sale 
of Goods Act, 1893; The Partnership Act, 1932 is based on 
the (English) Partnership Act, 1890; the Companies Act, 1913 
is based on the (English) Companies Consolidation Act, 1919; 
the Arbitration Act, 1940 is based on the (English) Arbitration 
Act, 1914; the Presidency-towns Insolvency Act, 1909 and the 
Provincial Insolvency Act, 1920 are based on the (English) 
Bankruptcy Act, 1914, and so on. It should, however, be noted 
that where there is a comprehensive Act of the Legislature in 
this country, the law is to be found in the words of the Act 
itself, and not in the analogous provisions of the English Law. 

2 English Common Lam. 

In some cases, there are no comprehensive Acts of the Legis¬ 
lature dealing with certain branches of law. For instance, though 
there is ihe Carriers Act, 1865 and the Insurance Act, 1938, they 
contain very little of the substantive law relating to the Carriage 
of Goods and Insurance respectively. In respect of these 
matters, the English Common I^w is ap^jicable. 

3 Custom and Usage. 

In some cases, the Courts in this country recognise customs 
and usages prevalent among merchants and traders. For instance, 
the Negotiable Instruments Act, 1881 expressly provides that 
its provisions do not affect local usage relating to negotiable' 
instruments written in an oriental language e.g., H jndis 
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INTRODUCTORY. 

V 

In this Part, we give a summary of the more important 
provisions of the Indian Contract Act, 1872 (Act IX of 
1872). 

“The Indian Contract Act is, in effect,.a code 

of English law” (Pou^ock). The English law on the subject, 
however, is not embodied in a statute, but is to be found in the 
Common Law of England. The Indian Contract Act has adopted 
the fundamental notions relating to contract contained in English 
Common Law, in some cases with modifications. 

'I'hc Indian Contract Act, as originally enacted, consisted of 
Eleven Chapters, of which Chapter VII contained provisions 
relating to Sale of Goods, and Chapter XI contained provisions 
relating to Partnership. The provisions relating to Sale of Goods 
were repealed with the passing of the Indian Sai,e Of 
Goods Act in 1930, and those relating to Partnership were 
repealed with the passing of the Indian Partnership Act 
in 1932. In this work, we shall deal with the law relating to the 
Sale of Goods in Part II, and the law relating to Partnership 
in Part III. ^ 

The Indian Contract Act, as it stands after the repeals of 
1930 and 1932, may be divided into two parts. The first pari 
consists of the “Preliminary” Chapter, and Chapters 1 to VI. 
I'his part contains provisions applicable to contracts in general 
e g j provisions relating to the making of contracts, the 
performance and discharge of contracts, consequences of the 
breach of contracts etc. These general rules are applicable to all 
contracts, whatever the nature of the business may be, subject 
to alterations made in other Acts dealing with special kinds of 
contract. The second part consists of the remaining three 
Chapters vis, Chapters VIII, IX, and X. These Chapters deal 
respectively with three particular kinds of contract vis., (1) In¬ 
demnity and Guarantee, (2) Bailment, and (3) Agency. • 

The Inc^ian Contract Act jioes not profess to be a complete 
code dealing with the entire law relating to contract; it merely 
purports to define “certain parts" of the law of contract. Thus 
there are certain kinds of contract with which the Indian Contract 
Act’does not deal e.g., Carriage of goods, Insurance, etc. We 
chall consider them in other Parts of thi« work. 





CHAPTER I. 
Definitions. 


§ 1. Proposal. 

Note: Standing Offer. 

§ 2. Acceptance. 

Note Acceptance in English law. 

§ 3. Promise. 

§ 4. Consideration. 

Note 1 Indian Law and English law regarding Consideration. 

Note 2. Executed: and Executory Consideration. 

Note 3 Past Consideration and Executed Consideration. 

Note 4. No Consideration, no Contract. 

^ 5 Keciprocal Promises. 

§ 6 Agreement. 

[Note: In this Chapter, we explain the meaning" of 
certain expressions used in the Indian Contract Act, tns.. Pro¬ 
posal, Acceptance, Promise, Consideration and Agreement. It is 
necessary to understand the meaning of these expressions in order 
to understand the nature of a “Contract,” In explaining them, 
we indicate some of the essential features of a Contract, and note 
the differences between the Indian law aild the English law on 
these points.] , 


§ 1. Proposal. 


Definition. 


**When one person signifies to anotber his willingness to ' 

do or to abstaJn from jdoii^ any¬ 
thing, with a view to obtaining the 
assent of that other to such act or abstinence, he is said to 
make a proposal” [Sec. 2(a)]. 


The word “Proposal” is often used synonymously with the 
the word “Offer.” The person making the proposal is called 
the “Proposer” or “Offeror,” and the person to whom the pro¬ 
posal is made may be called the “Offeree.” 

Characteristics *of Pro- The following points may be noted 

posal:— regarding the nature of a proposal:— 

m 

(1) In a Proposal, there are two psurties: One person 

makes a proposal to another person, 
(i) Two parties; There are two parties vfe., the “Pro¬ 

poser” who makes the proposal, and the “Offeree” to ^hom the 
proposal is made. No person can make a proposal to himself. 
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The other party to whom a proposal ,is made may be (i) a particular 
person; or (ii) a person belonging to a particular class; or (iii) persons 
geiwrally, j.a, to l^e whole world. lUustration: A person who offers a 
reward by advertisement *in the papers to the findier of a lost dog is making 
*a praposjil,to the whole world. * 


(2) A Proposal is made with a view to obtaining the 
/•i\ • • assent of the other party: Hence a 

of rther^y-"® "Proposal" should be distinguished 

’ from (a) o mere declaration of inten¬ 

tion to make a proposal, as well as from (b) on invitation for a 
proposal. 


(a) Declaration of an intention to make a proposal: A 

proposal should be distinguished, in the hrst ins¬ 
tance, from a mere "declaration of intention” tq 
make a proposal. Illustrations: To say, "I intend 
to sell my car for Rs. 4000/-” is not making a 
proposal, but is merely a declaration of intention to 
do so. "I hear you are in the market for a car. 
Will you buy my car for Rs. 4000/-?” This is 
making a proposal. Whether a particular statement 
is a mere declaration of intention, or a proposal, 
depends on the facts and circumstances of that case. 
It has been held that an auctioneer who advertises 
a sale on a particular date is merely declaring his 
intention, and is not making a proposal. 

(b) Invitation for a proposal: A proposal should also be 

distinguished from an "invitation for a proposal.” 
Illustrations: It has been held that a Railway’s 

Company’s Time-Table to run trains to a scheduled 
time, a catalogue or a price-list circulated to 
prospective customers, tenders invited for the 
supply of goods, etc., are mere invitations for a 
proposal, and are. not proposals. A dealer who 
circulates a price-list merely invites offers from his 
customers. 


(3) A Proposal is made td create legal Rations: A 

_. , , proposal must be of suefi a nature that, 

rel^*ion8^*'*' accepted by the other party, it is 

* capable of creating* legal relations. 

Illustrations: A proposal to go out for a walk, or to read a book 
together, or to offer to treat, is one which is not intended to pro¬ 
duce anyi legal liability, and is therefore, not a valid "propotol” in 
law. 
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(4) A Pr<^K>tal must be oonimuiiieated to other party^ 

(hr) r«nn..nWi^ , *"<>?- *« proposal must be 

brought to the knowledge of th^ person 
to whom it is made. lUustraHon: A offers a reward to* the 
finder of his lost dog. THe offer is not known to B. B» Jiowevef, 
in ignorance of the offer finds the dog, and restores it to A. 
As A's offer was not communicated to B, B cannot be said to have 
accepted the offer, and therefore, there was no valid contract, and 
A is not bound to pay the reward to B. 

(5) Revocation of a Proposal: A proposal may be 

/„v revoked under certain conditions. 

(y) Rerocation. p 

Note: Standing Offer: A "Standing Offer” is a series* 
,of continuous offers. Thus an offer by a dealer to supply goods 
to another for a definite period, say, twelve months, at a fixed 
price, is a "Standing Offer.” 


§ 2 . Acceptance. 

"When the person to whcmi the proposal is made 

signifies his assent thereto, the 
Definition. proposal is sSlfd to be aoc^ted** 

[Sec. 2(b)]. 

The following points may be noted regarding the nature 
and conditions of a valid acceptance [Sec. 7]:— 

s 

(1) Certainty of Acc^tance: In order to convert a pro- 
/ A posal into a "Promise,” tHe acceptance 
cei^nce: ***” ^ ^ *nust be absolute and unqualified. Ac¬ 

ceptance must be an unqualified accep¬ 
tance of all the terms of the offer. A qualified acceptance, or an 
acceptance with a variation or condition, is not acceptance at all; 
in fact, it is really a refusal; it is called a **Counter-proposal** or 
a "Counter-offer.** Illustrations: "Will you purchase my, car 
for Rs. 4000/-?” "Yes.” This is valid acceptance which con¬ 
verts the proposal into a "promise.” But if the person, to whom 
the proposaf made, says: "Yes, if you will have the car 
thoroughly repaired,” he merely makes a Counter-offfer. The 
Counter-offer is new offer v/hich the original proposer may or 
may not accept.’ 

It should however be pointed out that the mete use of additional 
words Hoes not necessarily make the acceptance conditional. Fgr example: 
"Will you purchase my house for Rs. 2(X0(X)/-?’’ "Yes, if the title ift 
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appioml by^my solicitor." This is a valid acceptance, because here the 
purdiaser merely claims his legal right to investigate the title with pro- 
fessimial assistance. 

f 

* (2) Ijdaiiiier of Aoceptsuice: In<order to convert a pro- 

(ii) M'anner of Ac- ® acceptance 

ceptance; nvu^t be expressed vn an usual and 

reasonable manner, unless the proposal 
prescribes the manner in which it is to be accepted. 

(3) Mere mentsJ assent is no Acceptance: The accep- 
fiu) Mere menUl as- 

sent is no Acceptance; express words or may be inferred from 

conduct showing an unqualified inten- 
’lion to accept. “A mere mental assent not evidenced by words 
or conduct is, in the eye of the km, no acceptance”. Acceptance 
requires more than a tacit formation of an intention. It is not' 
enough that the person, to whom the proposal is made, has made 
up his mind to accept; he must do something to signify his 
intention to accept. 


(iv) Acceptance must 
be communicated; 


(4) Communication (or Notification) of Acceptance: The 

geticral rule is that an acceptance must 
he communicated 'to the person who 
p made the offer. But in certain circums¬ 
tances, there may be a valid acceptance though the acceptance 
has not been notified to the offeror. This is one important differ¬ 
ence between Offer and Acceptance. There can be no offer 
until it is brought to the knowledge of the offeree; but in certain 
'circumstances there may be valid acceptance, though it has not 
come to the knowledge of the offeror. Two things are necessary 
in order that an un-nolified acceptance may be a valid acceptance 
viz, (i) there must be an intimation from the offeror that a 
particular mode of acceptance will suffice; and (ii) some overt 
act must be done, or words spoken, by the offeree, which conforms 
to the mode of acceptance indicated by the offeror. Illustration: 

The leading case in English Law on this 
point is Carlill v. Carbolic Smoke Ball 
Co., [(1893) 1 Q.B. 256]. The 

Carbolic Smoke Ball Co., offered by advertisement ^o^pay £1000 
to any one who contracts influenza even after having used the 
"smoke ball” according to their directions, and deposited the 
amount with a bank to prove their sincerity. Mrs. Carlill used 
the smoke ball as directed but she afterwards* suffered from 
influenza, and sued the Company for the reward. The Company 
urged that as there was no notification of the- acceptance", they 
were not liable. The Court held as follow^: "As an ordinary 


Carlill V. 
Smoke Ball Co. 


Carbolic 
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rule of law, an acceptance «f an offer made ought to. be notified 
to the person who made the offer. But as notification of accept* 
ance^is required for the benefit of the person who makes the 
offer, the person who makes the offer may dispense with the notice 
to himself, (i) Where ft person in an offer made by him tb 
another person expressly or impliedly intimates a particular mode 
of acceptance as sufficient to make the bargain binding, it is 
only necessary for the offeree to follow the indicated mode of 
acceptance; and (ii) if the offeror expressly or impliedly intimates 
in his offer that it would be sufficient to act on the proposal 
without communicating acceptance of it to himself, performance 
of the condition is a sufficient acceptance without notification.” 

The Indian Contract Act lays down the same proposition in 
the following words: "Peiformaiice of the conditi<»s of ar 
proposal, or the acceptance of any consideration for a 
* reciprocal promise which may be offered with a proposal, is 
an acceptance of the proposal” [Sec. 8]. An acceptance by 
performance of the conditions of a proposal means the ,doing 
of an act as requested by the proposer c g, b. trader sends goods 
to a customer on receipt of an order from him. An acceptance 
by receiving consideration is illustrated in a case where goods 
are sent on approval to a customer who keeps them with the 
intention of purchasing them. 


(5) Revocation of Acceptance: An acceptance may be 

, . n revoked under certain conditions. 

(V) Revocafon. p jgj 


Note: Acceptance in English Law: The English Law' 


Difference between 
English Law and Indian 
Law r^arding revocation 
of Acceptance. 


on the question of Acceptance has 
been stated by Anson in the follow¬ 
ing p.issages: “Acceptance means 
communicated acceptance.Accep¬ 

tance must be something more than 


a mere mental assent.” '‘Acceptance is to Offer what a lighted 
match is to a train of gunpozvder. It prodv4:es something which 
cannot he recalled or undone. But the powder may h^e ’'lain 
till it has bqcome damp, or the man who laid the train may remove 
it before tnc^igtch is applied' So an offer may lapse for want of 
acceptance, or be revoked before acceptance.” It is clear that here 
“gunpowder” stajrds for “offer,” and the “lighted match” stands 
for “acceptance;”. Anson emphasises two things. Firstly, there 
cannot be an acceptance after revocation of the offer (either 
expressly by the proposer or by expiry of a reasonable time). 
The fndian law and the English law is the same on this point. 
Secondly, once thera is acceptance, there can be no revocation. 
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Put in this'form, there is again no difference between the’indian 
law and the English law. If acceptance is complete, there is a 
concluded contract both in Indian and in English law, and there 
canhot be any .revocation of acceptance. But there is a funda¬ 
mental difference between the Indian •law and the English law 
on the question as to when the communication of an acceptance 
becomes complete. Suppose the proposer and the offeree are 
face to face with each other; the proposer makes the offer, and 
the offeree accepts the offer. The acceptance is complete both 
ill Indian law and in English law, and cannot be revoked. 
But suppose, the proposer and the offeree are at a distance from 
each other, and communication of the acceptance has to be made 
by post. In English l<pw, in such circumstances, the communica- 
,tion of acceptance is complete both against the proposer and the 
offeree when the offeree posts his letter of acceptance, and such 
acceptance cannot be revoked. In Indian km, the communication, 
of the acceptance becomes complete only against the proposer 
when the offeree posts his letter of acceptance; it does not 
become complete against the offeree at that point. The offeree 
remains free to revoke the acceptance, and the acceptance is 
revoked if the offeree communicates his revocation before the 
communication of acceptance reaches the proposer. Suppose the 
offeree after posting a letter of acceptance to the proposer sends 
a telegram to the proposer revoking the acceptance, and the 
telegram reaches the proposer before the letter, the acceptance 
stands revoked, and there is no contract. [See p. 19]. 


• § 3. Promise. 

Definition. 


"A proposal, when accepted be¬ 
comes a promise** [Sec. 2(b)]. 


It is to be noted that the meaning of the word “Promise’^ 
as defined in the Indian Contract Act is different from its 
ordinary meaning. In ordinary language we may say—A 
promises to pay Rs 100/- to B, if B repairs A's motor car. 
As understiDod in the Indian Contract Act, this is not a "Promise”, 
but merely a "Proposal" by A. This Proposal by A becomes a 

"Promise” when B accepts the Proposal. / 

« • 

Express and Implied Promise: "/n so far as the proposal 
or acceptance of any promise is made in words, the promise is 
said to be express. In so far as such proposal §r acceptance is 
made otherwise than in words, the promise is said to be implied** 

[Sec. 9].j • 

Promisor ami Promiiee: The person*making the proposal 
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is called, after acceptance fif the proposal, the "promisor^*. The 
.person accepting the promise is called the **promised* [Sec. 2(c)]• 
It should be noted that the person making the proposal, is called 
the ^‘promisee” only after the proposal iff accepted. The person 
making the proposal bfefore acceptance may be •called the 
“proposer”; in English law, he is called the “offeror”. The person 
to whom the proposal is made before acceptance is called in 
English law the “offeree”. 


§ 4. Consideration. 

**When, at the desire of the promisor, the promisee or any 
p. ... other person has done or abstained 

e ni ion. from doing, or does or abstains from 

doing, or promises to do or to abstain from doing, something, 
such act or abstinence or promise is called a consideration 
for the promise” [Sec. 2(d)]. 

The Indian Law regarding “Consideration”, as defined 
in the Indian Contract Act, may be briefly summarised as 
follows:— 


(i) Consideration may 
be an act, forbearance 
or promise; 


(i) A consideration may be an act, or forbearance, or 

promise: I litigations: Firstly^ A 
offers to sell his house, to B for 
Rs. 20,000/-; B accepts the offer, and 
pays the agreed sum to A. Here the act 

of payment by B is the consideration. In this case, the consi-_ 
deration is a positive act. Secondly, the consideration may be' 
negative *<?, a forbearance or abstinence. A offers Rs. 1,000/- 
tc B for forbearing to sue him for six months; B accepts the 

offer, and does not sue for six months. In this case, B’s for¬ 

bearance is the consideration. Lastly, A offers to sell his house 
'to B for Rs. 20,000/-, if B pays that amount to A within three 
months; B accepts the offer and promises to pay the said sum to 
A within that period. In this case, B’s promise to {ay is the 
consideration. Similarly, a promise to abstain from doing some¬ 
thing may constitute the consideration. 

(ii) The Consideration (act, forbearance or promise) must 

/••% j • / be done or suffered or made at the 

promiso«^ desire of the promisor: Hence 

' an act done voluntarily, without any 

request from the promisor, does not constitute a consideration. A 
voluntary subscription, even though repeated several tgnes, does 
hot amount to such § promise to subsgrlbe as to constitute a con- 
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sideration. •Similarly, a« act done atmthe desire of a third party 
is not a consideration in law. Illustration: A built a market at 
the request of the Collector of the district. B promised to pay 
commission on all articles sold at the market to A. It was held 
ift DurgckProsad v. Baldeo, [(1880) 3 f^ll. 221] that B’s promise 
to pay did not constitute a consideration because A did not build 
the market at the desire of B. 


(iii) The consideration may proceed from the promisee 

or from any other person: In Indian 
Law, the consideration may not only 
proceed from the promisee, but from 
any other person. In this respect, the Indian Law is different 
from the English Law. [See p. 13], 


(lii) From promisee or 
any other person; 


(iv) The consideration may be a past or preset or a, 

(iv) Ma be st consideration: In Indian Law, 

orpspnt nr^itnrp^ ' ^lot Only present or future consideration 

but also past consideration may be a 
valid consideration. In this respect also, the Indian Law differs 
from the English Law. [See p. 14]. 


The consideration must be lawful: The considera¬ 
tion must not be unlawful, but must 
• be lawful. The cases where the con- 
•sideration i^said to be unlawful are mentioned in Sec. 23 of the 
Indian Contract Act. [See p. 32]. 


(v) 

(v) Lawful, 


(vi) As a general rule, there must be some cemsideration, 

though the consideration need not be 

(vi) There. must be adequate: Subject to certain ex- 

though not 3^'ifate «ptions, an agreement made without 

consideration is void ? e., not enf(»rceable 
by law. The consideration may, however, be inadequate. Inade¬ 
quacy of consideration does not necessarily make the agreement 
void, but the inadequacy of the Consideration may be taken into 
account by the Court in determining the que.stion whether the 
consent of ‘the promisor was freely given. 


Note 1: Indian Law and English Law REcAidJiNG Consi¬ 
deration. 


In Indian Law, as well as in English Law, the consideration 
^ for a promise must be (i) an act or 

InSlS'^EnglidfuS! tojearanee or promiM, (ii) d<ine or 

^ suffered or made at the request of the 

promisor; (iii) the consideration must be lawful; (iv) the con- 
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sideration must be of some value in the eye of the law, but it need 
not be adequate. But the Indian Law differs from theb English 
law on the following fundamental points • 

1. In English Law, the consideration must mdve from 
(i) In English Law, promisee whereas in Indian Law» 
consideration must move the consideration may move from the 

from the promisee promisee or any other person. 


According to English Law, the consideration must move from 
the promisee. In other words, a party who wishes to enforce a 
contract must show that he himself has furnished the considera¬ 
tion for the promise of the other party. It is not enough that 
consideration should have been given; the consideration must have 
been given by the promisee. A stronger to the consideration 
, cannot enforce a contract. Illustration : A, B and C enter into 
an agreement by which A promises both B and C that if B will 
do something that A desires to have done, A will give a certain 
amount of money to C. In this case, B can enforce the‘agree¬ 
ment, and compel A lo pay the money to C, because the considera¬ 
tion {vi 2 ., the promise to do what A desires to have done) 
proceeds from B. But C cannot enforce the agreement and 
compel A to pay the money to himself, because no consideration 
moved from C. 


while in Indian Law 
consideration may move 
from the promisee or any 
other person. 


According to Indian Law, the consideration may move from 

the promisee or "from any other person." 
'I'he leading case on this point is 
Chinnaya v. Ramayya, [(1881) 4 Mad. 
137]. In that case, A, by a deed of. 
gift, made over a certain property to her 
daughter with a direction that the daughter should pay an annuity 
to A’s brother. On the same day, the daughter executed a deed 
in favour of A’s brother agreeing to pay the annuity. The 
.daughter did not pay, whereupon A's brother sued the daughter 
for recovery of the annuity. The daughter contended that as no 
consideration proceeded from A’s brother, he was not entitled to 
the annuity. It was held that A’s brother was entitled tq, the 
annuity, though the consideration did not proceed from him but 
from A. \ 


It may be pointed out that though in Indian Law, the con¬ 
sideration may proceed not only from the promisee but also from 
any other person, it does not follow that such other person, though 
not a party to the contract, can enforce it. Such a person may be 
a stranger to the consideration but he must not be a stranger to 
the cdhtract. It was held in Krishna Lai v. PrwnUa Bala, [ (1928) 
55 Cal. 1315], as follpws: “Not only is there nothing in section 2 
to encourage the idea that contracts can be en*forced by a person 
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who is not a party to the contract, but this notion is rigidly ex¬ 
cluded hy the definition of “Promisor” and “Promisee.” 


• 2. L\EiigHih Law, past considenation is no consideration 
, at all, wliereas in Indian Law, past 

. English ^w, consideratimi mdy be as much a valid 
^deration cannot be M present or future 

past, ^ 

contideration. 


According to English Lanx}, a past coiisideration is, in effect, 
no consideration at all. Past consideration is an act or 
forbearance by which one person has benefited in the past, and 
this past act or forbearance is treated as the consideration for a 
subsequent promise. In English law, if a promise is made upon 
no other consideration than such a past benefit, the promise is 
without consideration in the eye of the law, and cannot be 
enforced. Illustration : A purchased a horse from B. Subse¬ 
quently, B in consideration of the previous sale, promised that 
the horse was sound and free from vice. It turned out that the 
horse was a vicious horse. It was held that B’s subsequent 
promise which was based on the past benefit alone was not 
enforceable. 


Some authorities have held that in English Law, there are two 

exceptions to the general rule that “past 
“ * consideiaUon is no consideration” viz., (a) It 
• has been said that a ipast consideration will 

support a subsequent promise, if the consideration was given at the request 
of the promiscv; and (b) it has also been said that where the plaintiff 
voluntarily does what the defendaitt was l^ally compellable, and the defen¬ 
dant afterwards, in consideration thereof, expressly promises, he will be 
bound by such a promise. Anson holds, on a consideration of the 
decided cases, that the so-called exceptions mentioned above are not real 
exceptions. Hence according to Anson, in English Law, past consideration 
is no consideration, and there are no real exceptions to this general rule. 


In English law, a promise, to be binding, must be made in conterai^ation 
of a present or future benefit to the promisor. 


According to Indian Law, on the other hand, past considera¬ 
tion may be a valid consideration. The 
While in Indian L^ Indian Law is illustrate^ in ^Sindha v. 

Abraham. [(1895) 20 B?m. 755], In 
that case, A rendered, services to B 
during B’s minority at B’s request, which services continued after 
B attained majority. In consideration of these past services, B 
agreed to pay an annuity to A. Upon B’s failure to pay, A sued 
B. It wa» held that the past services rendered by A to B dh B’s 
request constituted a valid consideration {or B’s subsequent 
promise to pay. * . * 
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Noite 2: Executed and Executory Consideration. 


Consideration is “exe- 
cut(M7'’ when promise is 
given for a promise; it is 
“executed" when act or 
foibearance is given for a 
promise. 


Tjie consideration for a promise may be an act or forbearance 

or promise. Therefore, the consideration, 
miy be either (1) a present acf done, or 
forbearance suffered, in respect of a 
promise; or (ii) a promise to do an act 
or abstain from doing an act in return 
for a like promise. In the former case, 
the consideration is present or executed; in the latter case, the 
consideration is future or executory. Consideration is execu¬ 
tory, when a promise is given for a promise while considva- 
tion is executed, when an act or forbecurance is given for a 
pr<Nnise. Illustrations'. A offers to sell his house to B for 
Rs. 20,000/-. B accepts the offer. B’s promise to pay 
Rs. 20,000/- to A in return for A*s promise to sell the house to 
B is an executory consideration. There is no present act or 
forbearance on the part of B, there is only a future promise to 
pay. Suppose, however, subsequently, B pays the agreed sum to 
A. B’s act of payment is an executed consideration. 


It should be noted that in executed consideration, the consideration is 

executed only on one side. In the illustration, 
Executed consideration given above, when B pays the agreed sum to 
^ A, the consideration ^ executed so far as B 

alone is concerned. ^ far as A is concerned, 
the consideration is not executed', because A has not yet sold the house to 
B; A has only promised to do so. B’s act of payment is an executed 
consideration for A’s promise to sell the house. B has done his part, but 
there is an outstanding liability on A’s side. If both sides have performed 
their respective parts, and nothing remains to be done by either party, 
there is no promise at all, and nothing for the law to enforce. Hence no 
further question of any consideration arises, consideration being always in 
respect of a promise. 


Note 3: Past Consideration and Executed Consideration. 

Past consideration means cm act or forbearance done or 

suffered in the past by which a person 
has benefited, and this past act or 
% forbearance is treated as the considera¬ 

tion for a subierfuent promise. A past consideration is one wluch 
is wholly executed before the promise. A past consideration 
should' be distinguished from an “executed consideration.” 
Illustration: A offers B Rs. 100/- if B will run from Calcutta 
to Dum Dum. By running from Calcutta to Dum Dum, B 
simultaxeously accepts the offer, and executes the consi(|eration. 
This is executed consideration. > But if A offers B Rs. 100/- in 
consideration of B’s having run from Cfalcutta to Dum Dum la^ 


“IX8t’’ and 
ccHisicKration. 
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week, the consideration is past consideration. It is something 
wholly,done before the offer, and before acceptance of the offer. 
In( English Law, a past consideration is insufficient to support a 
'subsequent promise. [See p. 14], • 


Note 4: No Consideration, No Contract. 

English Law : In English law, Contracts are divided 

/-I - t r' into three classes, vis.^ (1) Contracts 

Classification of Con- * j . ' \ ^ i j. j 

tracts in English Law; “ record te., contracts entered 

In Engli^ law, considers- through the machinery of a Court of 

tion is necessa:^ in Justice; (2) Contracts under seal i.e., 

Contracts sub- contracts in writing, signed, sealed, 

ject to two «apt.ons, delivered; and (3) Simpltl 

Contracts. Contracts of record and Contracts under seal are 
called '‘Fortml Contracts” because their validity depends on th® 
form in which they are made, and not on the presence of con¬ 
sideration. But the presence of consideration is necessary to the 
validity of every Simple Contract. Anson points out that there 
are tm) exceptions to the rule that consideration is necessary to 
the validity of every Simple Contract:— 

(i) The promise of gratuitous service is not enforceable 

as a promise, but the promisor who embarks upon 
the performance of such a promise comes under a 
liability to use ordinary care and skill. 

(ii) In certain dealings arising out of negotiable instru¬ 

ments, a promise to pay may be enforced though 
the promisor gets nothing, and the promisee gives 
nothing in respect of the promise. 

The above classification of contracts in English law has 
nothing to do with Indian law. 


In Indian Law, an 
agreement without con¬ 
sideration is void subject 
to ^certain exceptions. 


Indian Law; According to the 
Indian . Contract Act, as a general 
rule, an agreement, without considera¬ 
tion, is void, but this general rule is 
subject to the following exceptions: 


(1) In Writing & Registered: An agrecn\eht, expressed 
in writing, and registered, and made on account of 
natural love and affection betwegi parties standing 
in a near relation to each other^ though without 
consideration, is a valid contract. 


(^) Compensation for voluntary services: An agreement 
consisting of a promise to compensate a person who 
has already* done something* for the promisor, or 
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something which the promisor was legally 
compellable to do, though without consideration, is 
a valid contract. * 

' 'I 

(3) Promise to p^y a time-harred debt: An agreement 
consisting of a promise made in writing, add signed- 
by the person to be charged therewith or by his 
authorised agent to pay a time-barred debt, though 
without consideration, is a valid contract. 
[Sec. 25]. 


§ 5. Reciprocal, Promises. 

"Promises which form the loonsideration or part of the 
p. ^ ... consideration for each other are called 

reciprocal promises” [Sec. 2(f)]. 

Consideration may be an act, or forbearance, or promise. In 
cases where the consideration is a promise on both sides, one 
promise is a consideration for the other promise. Promises which 
form the consideration for each other are called ^‘reciprocal pro¬ 
mises”. In English law, these are called “mutual promises'* 
lllustratioru: A offers Rs. 10,000/- to B, if B will build a house 
for A. B accepts the offer. There is a promise by A to pay the 
money to B, and there is the otJver promise by B to build a house 
for A. These promises form the conside^ration for each other, 
and are called reciprocal promises. 


§ 5. Agreement. 


"Every promise and every set of promises, forming the. 

- consideration for each other, is an. 

Definition. ■ 


According to this definition, every “promise* is an agreement. 
Thus A offers Rs. 500/- to B, if B will sell his horse to A. B 
'accepts the offer. A’s promise to pay is an agreement B’s 
promise to sell his horse is also an agreement. But sux>pose A 
pays the stipulated amount to B. There is no further promise by 
A. So far as A is concerned, the consideration is executed con¬ 
sideration. The definition, given above, does not seem to reckon 
an execute'd consideration as part of the agreement. In this 
respect, the definition of “Agreement” given in the Indian Contract 
Act is against the current use of the word. In current use, 
“Agreement” is treated as an act of both parties. 

Agreements rtiay be of three kinds iriz., (1) Contract; (ii) 

^ ^ Voidable Contract; and (iii) Void 

' Three kinds: Agreement These will be dealt with in 

'• Chapter III. ^ 
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• CHAPTER II. 

i 

Communication of Proposal and Acceptance: 
Revocation of Proposal and Acceptance: 
Communication of Revocation. 

§ 1. Communication of Proposals. 

§ 2. Communication of Acceptance. 

13. Revocation of Proposals. 

A. Revocatitm how made. 

B. Time for revocation. 

§ 4. Revocation of Acceptance. 

15. Communication of Revocation. 

[Note: In a Contract, the proposer makes a proposal; 
this proposal must be communicated to the offeree. Then the 
offeree may accept the proposal; his acceptance must be com¬ 
municated to the proposer. Then again, under certain 
circumstances, propo-sals and acceptances of proposals may be 
revoked; such revocations must be communicated to the other 
party. Sc»metimes the parties to the contract are face to 
face with each other, and the communication of their respec¬ 
tive intentions is a comparatively simple matter; but parties 
may be at a distance, and the communication of intentions has 
to be done oy letter or telegram or through mes>sen'gers. In 
this Chapter we deal with the provisions as to when 
communication becomes complete i.e., legally effective, between 
* the parties concerned]. 


? 1. Communication of Proposals 

**The communication of a proposal is complete when it 

- , _ c<mies to the knowledge of the parson 

Commuracation of Pro- ^ 4 J. 

Illustrations A proposes, by letter, to 
sell‘a house to B at a certain price. The communication of the 
proposal is complete when B receives the letter. 


§ 2. Communication of Acceptance- 
* ' 

*The communication of an aoc^tance if complete, as 

. against the proposer* when it ie put 

Communication of Ac- ^ __ _*... wT—. 


eeptance. 


in a course of transmission to hiin» 
so as to be out of tlM» power ii die 
acc^tori as against the acceptor, when it comes to the 
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iMwledge of the propoher** £Sec. 4]. llhtstrhtwni. , A 
proposes, by letter, to sell a house to B at a certain price; B 
accepts A’s proposal by letter sent by post« The commuflication 
of the acceptance is complete (i) .or against A, when the letter* 
is posted; (ii) or against j 5, when the letter is receivedA. 

It should be noted that Acceptance, under the Jndkm Contract Act, 
would be complete against the proposer and the acceptor at different 
times. The acceptor would not be bound by his acceptance until it reachea 
the proposer; the acceptor would never be bound if the letter <»* telegram 
communicating acceptance is lost. In English law, on the other hand, 
where an acceptance is despatched in due course by post, the acceptance 
is complete from the time of despatch. [See p. 9]. 


How Proposal may be 
revoked. 


(2) by the lapse 
its acceptance, or, 
reasonable lime, 


J 3. Rkvocation of Proposals. 

A. Revocation how made: A proposal is revoked in 

any one of the following ways: Q) by 
the communication of notice of revoca¬ 
tion by the proposer to the other party; 

of the time prescribed in sudi proposal for 
if no time is so prescribed, by the lapse of a 
without communication of the acceptance; 
(3) by the failure of the acceptor to fulfil^ condition precedent 
to acceptance; (4) by the death or insanity of the proposer, if 
the fact of his death or insanity comes to the knowledge of the 
acceptor before acceptance [Sec. 6]. 

B. Time for revocation: A proposal may be revoked 

at any time before the communication of 
its acceptance is complete as*against the 

proposer, but not afterwards [Sec. 5]. Illustration : A proposes, 
by a letter sent by post, to sell his house to B. B accepts the 
proposal by a letter sent by post. A may revoke his proposal 
.It any time before or at the moment when B posts his letter 6f 
acceptance, but not afterwards. 


and at what time 


§ 4. Revocation of Acceptance. 

§ 

An accefjitdhce under the Indian extract Act may be 

revoked at any time before the com¬ 
munication of the acceptance if com¬ 
plete as against the acceptor, but not 
afterwards [Sec. $]. Ittustration: B 
accepts by a letter sent by ypost a 
proposal of A. B may revoke his acceptance at. any time before 
or at the moment when the letter communicating it reaches \ 


Under Indian Gmtnict 
Act, Acceptance may be 
revoked before ft is 
complete as against ac¬ 
cept^. ^ 
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but not afterwards. Thus suppose B communicates his accep¬ 
tance by letter. After posting the letter, B sends a telegram to 
A,revoking his acceptance, and the telegram reaches A before 
‘the letter^ B’s acceptance is revokedi Under the English km, 
as soon as B posts the letter of acceptance, the acceptance is 
complete (both as against the proposer and the offeree), and 
cannot be revoked. In English law, a telegram revoking the 
acceptance would be inoperative, though the telegram reached 
the offerer before the letter [See p. 10]. 


§ 5. Communication of Revocation 


The communication of a revocation is complete as against 
„ . . the person %i^io makes it, when it is 

commSnfcatwI. ^ ® course of^ transmission to the, 

pcrsofi to tuhom if is made, so as to be 


out of poiver of the person who makes it; as against the person 
to wlwm it is made, when it comes to his knmdedge [Sec. 4]. 
Illustrations: (a) A revokes his proposal by telegram. The 
revocation is complete as against A, when the telegram is 
despatched: as against D, it is complete when B receives it; 
(b) B revokes his acceptance by telegram. B's revocation is 
complete as against B when the telegram is despatched, and 
os against A when if reaches him. 
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Contracts, Voidaei,^* Contracts, Void AGRCGM^ifTs: 
Contingent Contracts. 
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I. Minors: Contract Minors. 
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III. Disqualified persons. 

§ IB. Free Consent 
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II. Undue Influence. 

III. Fraud. 

Note : Caveat Emptor : Uberrima Fidei. 

IV. Misrepresentation. 

Note : Fraudi and Misrepresentation. 

V Mistake. 

§ 1C. Lawful Consideration or Object. 

§ ID. Writing and Registration. 

§ 2. Void Agreement. 

Note 1 Contracts whidi become void. 

Note 2. “Void” Contracts: “Unenforceable” Contracts. 

§ 3. Voidable Qmtracts. 

§ 4. Contingent Contracts. 

I 

[Note: The Indian Contract Act divides “Agreements” 
into three classes ms., (1) Contracts. (2) Void Agreftnents, and 
(3) Voidable Contracts. In this Chapter we shall deal with 
these classes in detail.] 


§ 1. Contract: Essentials oe Valid Contract.. 


“An 


agreement 

Definition. 


enforceable by law is a contradP* 
[Sec. 2(h)]. “All agreements are 
contracts if they are made by the 
free consent of parties competent to contract, for a lawful 
consideration and with a lawful object, and are not hereby 
expressly declared to be void. Nothing herein contali}^ 

shall affect any law in force...by which any contract is 

required to. be made in writing or in the^ presence of wit¬ 
nesses, or any law relating to the registration of documents” 
[Sec. 10]. 


» All contracts are agreements but all agreements are not 

Agreement to be Coo- contracts. An “Amement” beconaes 
tract must fulfil certain a “CJontract^ if it fulfils the following 
conditiofls. conditions* 


(1) Capacity of ^[lersons: Pirstb^, an agreement in orde^r 
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to be a Contract must be made* by parties competent to 
contract. Every person is competent .to contract (a) who is 
of ;the Sige of majorit;y, (b) who is of sound mind, and (c) who 
•is not disqualified by any law (See | lA). 

(2) Free Consent: Secondly, an agreement in order to 
be a contract must be made by free consent. “Free Consent” 
is consent which is not caused by (a) Coercion, (b) Undue 
Influence, (c) Fraud, (d) Misrepresentation, or (e) Mistake 

. (See § IB). 

(3) Lawful Consideration and Object: Thirdly, an agree¬ 
ment in order to be a contract must be made for a lawful 
consideration, and with a lawful object (See § 1C). 

(4) Not “Void” Agreranent: Fourthly, an agreement in 

order to be a contract must not be expressly declared (by 
the Act) to be void (See § 2). . 

(5) Legal formalities: In addition to above, if by any 
law, any contract is required to be in writing, or in the 
presence of witnesses, or to be registered, such requirement 
must also be complied with in order that an agreement may 
become a contract (See § ID). 

Let us deal with the above conditions in detail in § lA, 
§ IB, § 1C, § 2 and § ID respectively- 

§ lA. Capacity oe Persons. 

I. Mincxrs. 

II. Persons of unsound mind. 

III. Disqualified persons. 


competent to 


An “Agreement” in order to be a ‘^Contract” must be 
made by persons competent to contract. 

Every person is competent to contract (i) who is of the 

age of majority accor^ng to tha law 
to whi^ he is subj^t, (ii) who is of 
sound mind, and (iii) who is not dis¬ 
qualified from contracting by any law to which he is subject 
[Sec. 11]. Thi*s minors, persons of unsound mind, and persons 
otherwise disqualified are not competent to contract., Let us deal 
with these three cases in some detail.. • . \ ' 


Persons 

contract. 


' I. Minors: Contract by MiifORS. 

According to the Indian Majority Act, a person attains 

• majority when^ he completes the dpe of 

mS’ ct ■■Minor,” O'®" •” ““ <>* \ 

. . of whose person or property, or both, 

^guardian bias been ap^nted by a Court,'or of whose property 
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^he superintendence is assxmed by the Court of Wards before 
the minor has attained the age of 18 years, in which cases, the 
age'* of majority is attained on the minori completing the age of 
21 years. • , • 


Is a "Minor" oom- 
petent to contract? 
Indian Law: 


The question is whether a minor 
is entitled to enter into a vidid eon' 
tract The Indian Law on this point 
may be summarised as follows:— 


(1) Minor incompetent to contract: A minor is not 
competent to contract. It was held by the Privy 
Council in Mohori Bibee v. Dhurmodas, [(1903) 30 
LA. 114], that a mortgage made by a minor is void^ 
and a money-lender who has advanced money to a 
minor on the security of the mortgage is not entitled 
to repayment of the money under sections 64 and 65 
of the Indian Contract Act, 


(2) Contract by guardian on behalf of minor for 
minor’s benefit is enforceable: A contract 
on behalf of a minor by his guardian or by 
a manager of his estate is enforceable both by and 
against the minor if two conditions are fulfilled 
via., the guardian or manager is competent to enter 
into the contract on behalf of the minor^ and further 
the contract is for the benefit of the minor. 


(3) Mortgages and Sales in favour of minors: 

Although 'a sale or mortgage of his property by a. 
minor is void, a sale or mortgage in feeuour of a 
minor who has paid the consideration money is not 
void, and is enforceable by him or by any other 
person on his behalf. 

(4) Estoppel: The question is whether a minor can be 

estopped by a false representation as to his age. 
This question has been settled by the Privy Council 
in Sadiq AH v. Jm Kishori, [(1928) 32 C.W.N. 
874], in which it has been held that the deed 
*, qjcecuted by a minor is a nullity, and is incapable 
of founding a plea of estoppel. 

(5) Minor’s prcqMrties liable for necessurius: Section 68 

of the Indian Contract Act provides for liability 
in respect of necessaries supplied to a person 
incapable of entering into a contract A, minor is 
such a persom Therefore, a minor is liable for 
necessaries su(^lied to nim. It may be ^obsen{jed 



24 


l^LEMENtS OF COMMERCIAL LAW 

f 

• 

' that the minor is not personally liable (as in English 
Law) but the minor’s property only is liable for 
‘ supply o( necessaries. 

(6), Minor cannot be partner:* Under Sec. 30 of the 
Indian Partnership Act a minor may not be a 
partner, but with the consent of all partners, may 
be admitted to the benefits of partnership. 


Acajfding to Englisb Law, a minor (called an 

B«elhh L,m: WanO is a person under 21 years o£ 

age. In English law, the question of 
the validity of agreements by minors is regulated by the Common 
Law and by the Infants' Relief Act of 1874. By the English 
Common Law, an infant’s contract is generally not void but 
voidable at his option; if it appears to the Court to be for his 
benefit, it may be binding, and specially, if the contract is for . 
necessaries. In England, the powers of infants to contract and 
to ratify their contracts have been much restrained by the Infants’ 
Relief Act of 1874. 'I'he English Sale of Goods Act, 1893 has 
declared the liability of infants to pay a reasonable price for 
necessaries sold and delivered to them. 


II. Pi*:rsons of Unsound Mind. 


"A person is sauf- to he of souftd mind for the purpose of 
„ „ ,, . making a contract if, at the time when 

mind. unsoun makes it, he is capable of understand¬ 

ing it and of forming a ^rational 
judgment as to its effect upon his interests A person who is 
'usually of unsound mind, hut occasionally of sound mind, may 
make a contract what he is of sound mind. A person zvho is 
u.^ually of sound mind, but occasionally of unsound mind, may 
not make a contract luhcn he is of unsound mind” [Sec. 12], 


According to the Indian Contract Act, a person of unsound 
mind is absolutely incompetent, to contract. Therefore, an 
agreement by a person of unsound mind is void. Under English 
Law, a lunatic’s contract is not void but voidable at his option, 
and this only if the other party had notice of his insanity at the 
time of the contract. i 

C r 


[IT. 

According to the 
Per- 


Dis'jUALiFiED Persons. 


Indian Contract Act, a *per^on who is 
‘'disqualified from contracting by any 
law to which he is subject^* is not comr 
Petent to contract. Urider this head, we 
sh^ll consider the capacity*of (i) Alien ehtimes, (ii) Statutory 


III. Disqualified 
sons:— c 
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Alien Enemies. 


bodies like Municipalities, a«id Incorporated Companies, (iii) 
Barristers, and (iv) Other disqualified persons, 

(1) Alien Enemies. • • 

Here we shall consider the effect of War on Contracts. 

An alien enemy cannot malce any fresh 
contract or enforce any existing contract 
during the continuance of the War but his rights as to contracts 
made before the War are suspended (not annulled), and can be 
enforced (subject to certain exceptions) upon the conclusion of 
peace. Illustration'. During the last Great War, England was 
at war with Germany. Suppose before the war, a British subject 
entered into a contract with a German. Rights under this con¬ 
tract remained suspended during the war and revived (subject 
to certain exceptions) upon conclusion of peace. During the 
war, a Kriti.sh subject had no right to enter into any contract with 
a German. As England was in alliance with Russia during the 
War, a British subject was competent to enter into a contract 
with a Russian during the War (subject to special laws). 

(2) Statutory bodies and Incorporated Companies. 

Statutory bodies, eg, Municipalities, are “artificial persons’ 
Statutory Bodies and S'®'”*'®' 


Companies. 


1 he Statutes 
prescribe certain conditions regarding 
their cajiacity to cfinlract, and they are 
entitled to contract within the four corners of those limitations. 
Similarly, the powers of Incorporated Ckjmpanies to contract are 
limited by the Articles of Association. 

('>) Barristers. 

In England, a barrister cannot sue for fees due'to him for 
„ . services rendered in the ordinary 

arris ers. course of his professional duties. 

1'he question is whether a barrister practising in Indian Courts 
is under a similar liability. A Full Bench of the Allahabad High 
Court in Nihal Cliand v. Dihvar Khan, [55 All. 570; A.T.R. 1933 
A. 417], has held that a barrister enrolled as an Advocate of the 
Allahabad High Court is under no such disability. One ground 
for this decision is that a barrister has no right to practise in 
Allahabad unless he is enrolled as an Advocate of the Allahabad 
High Court. For a similar reason it may be argued that a 
barrister practising in other Indian Courts would not be under 
any disability to £ue his client for fees for professional services. 

In England, a Physician until the year 1858 was under the 
~ disability that he was not entitled to sue 

ysiaan. patient unless the patient bound 

himself by express cohtract to pay,for them i.e., the rendering of 
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services on request from the patitnt did not raise an implied 
promise on the part of the patient to pay for them. Sudi Us¬ 
ability* has been removed by enactment. 


(4) Other disqualified persons. 

Certain classes of persons are disqualified under certain 

other disquaUfied per- Por ex^pje, under certain 

sons. Acts, a person may be declared a dis¬ 

qualified proprietor,” and then he would 
not be entitled to enter into contracts. 


§ IB. Free Consent. 

I. Coercion. 

II. Undue Influence. 

III. Fraud. 

IV. Misrepresentation. 

V. Mistajce. 


An '^Agreement*’ in order to be a "contract’* must be 
made by “Free Consent.” 


“Two or more persons are said to consent when they 
... , agree upon the same thing in the same 

Consent" sense [Sec. 13 J. Consent is said to 

» he free when it is not caused hy (a) 

Coercion, (b) Undue influence^ (c) Fraud, (d) Misrepresenta¬ 
tion or (e) Mistake [Sec. 14]. Let us deal with these matters 
one by one. 


I. Coercion. 

" ^Coercion’ is the committing or threatening to commit, an act 
_ _ forbidden by the Indian Penal Code, or 

' the unlawful detaining, or threatening to 

detain, my property, to the prejudice of any person whatever, 
with the intention of causing any person to enter into an agree¬ 
ment. It is immaterial •uhether the Indian Penal Code is or is 
not in force in the place where the coercion is employetf” [S^ IS], 
Illustration : A, on board an English ship on the high seas, causes 
B to enter into an agreement by an act amounting to criminal 
intimidation' under the Indian Penal Code. A afterwards sues B 
for breach of contract at Calcutta. A has employed coercion, 
although his act is not an offence by the law of England, and 
although Section 506 of the Indian Penal Code (Criminal Jntinji- 
dation) was not in force at the time when, and the place where, 
the act was done. The cdhtract is voidable* at the option'of B. 



UNDUR INFI.UENCB 


tr. 

Agreement cauied by Coercion rndable. 

‘When consent to an agreement is caused by coercion, the 

A V<M<|able Contract “ attract voidabU at the 

obtion of the party whose consent was 
so caused** [Sec. 19]. "» 


II. Undue Influence. 

“A contract is said to be induced by ‘tmdue influence* where 

II. Undue InHuence. relation fubMng behKen the 

parties are such that one of the parties 
is in a position to dominate the will of the other and uses that 
position to obtain an unfair advantage over the other’* 

Domination over will when presumed: “A person is* 
deemed to be in a position to dominate the will of another— 

(a) where he holds a real or apparent authority over the other, oc 

where he stands in a fiduciary relation to the other; or 

(b) where he makes a contract with a person whose mental capacity 

is temporarily or permanently affected by reason of age, Ill¬ 
ness, or mental or bodily distress." 

Burden of Proof: Unconscionable transactions: "When 
a person who is in a position to dominate the will of another, enters 
into a contract with him, and the transactiqji appears, on the face 
of it or on the evidence adduced, to be unconscionable, the burden 
of proving that such contract was not induced by undue influence 
shall lie upon the person in a position to dominate the will of the 
other” [Sec. 16]. Illustration: A having advanced money to his 
son B, during his minority, upon B’s coming of age obtains, by 
misuse of parental influence, a bond from B for a greater amount 
than the sum due in respect of the advance. A employs undue 
influence. 


Agreement caused by Undue Influence vendable. 

• * 

“When consent to an agreement is caused by undue influence, 

A Tr -j ui i- . * agreement is a contract voidable at 

A Voidable Contract. option of the party whose consent 

was so caused. Any such contract may be set aside absolutely 
or if the party who “was entitled to avoid it has rccekied any bene¬ 
fit thereundef, dtpon such terms and conditions as to the Court may 
seem just*' [Sec.l9A]. 

* * III. Fraud. 


"/Frau^ means and includes any of Ibe foDowing acts 
_ ■ . committed by a party to a «ontract^ 

III. Fraud. ^ ^ connivance^ or by; b:s- 
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agent, with intent to deceive another party thereto or hit 
agent, or to induce him to enter into the contract:— 

tl) the suggeftion as a fact, of that which is not true 
. * by one who does not b^eve it to be true; 

(2) the active concealment of a fact by one having 

knowledge or belief of the fact; 

(3) a promise made without any intention! of 

performing it; 

(4) -any other act fitted to deceive; 

( 5 ) any such act or omission as the law specially 

declares to be fraudulent’* [Sec. 17]. 


'Elements of Fraud. 


Elements of Fraud: 


“Fraud” has the following essential# 
characteristics:— 


(1) The act must have been committed (a) by a party to the 
contract, or (b) with his connivance, or (c) by his agent. 

(2) There must be any one of the following five ingredients: 
(a) the suggestion as to a fact, of that which is not true, by one 
who does not believe it to be true; (b) the active concealment of 
a fact by one having knowledge or belief of the fact; (c) a 
promise made without any intention of performing it; (d) any 
other act fitted to deceive; (e) any such act or omission as the 
law specially declares to be fraudulent. 

(3) It must have been with intention to deceive and must 
actually deceive. 

(4) The deceit must have been aimed at (a) the party to the 
contract, or’(b) his agent, or (c) with a view to inducing the 
other party to enter into the contract. 

The leading case in English Law on the question of Fraud 
is Derry v. Peck, [ (1889) 14 App. Ca. 347] in which it has been 
held that Fraud is proved when it.is shown that a false represen¬ 
tation has been made, (i) knowingly, or (ii) without belief in its 
truth, or (iii) recklessly, careless whether it is true or false. 
Thus an act would be fraudulent if the statement is made reck¬ 
lessly. 


Does "Mere Silence” amount to Fraud? 

The Inian Contract Act lays down that “mere silence as to 
„ facts likely to affect the willingness of a 

person to enter into a contract is not 
amount to^ Frau . f^aud, ^unless the circumstances of the 

case are such that, regard being had to themf it is the duty of the 
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person keeping silence to spiak, or unless his silence iJ, in itself, 
equivalent to speech’* [S«c.l7]. 

Thus the general rule is that mere silence {i.e., non-disclosure 
of material facts) does not amount to fraud. This genetral rule’ 
is subject to two exceptions vis., (i) Unless there is a duty to 
disclose, or (ii) Unless silence is equivalent to speech. Illustra- 
Uons: (1) A sells, by auction, to B, a horse which A knows to 
be unsound. A says nothing to B about the horse’s unsoundness. 
This is not fraud in A, because there is no duty on the part of A 
to disclose the defect, and his silence is not equivalent to speech. 

(2) A and B being traders, enter upon a contract. A has private 
information of a change in prices which would affect B’s willing¬ 
ness to proceed with the contract. A is not bound to inform' B.^ 

(3) B is A’s daughter and has just come of age. Here the* 
elation between A and his daughter is such as would make it A’s 

duty to tell B that the horse is unsound. Hence in this case, A’s 
silence amounts to fraud. (4) B says to A:—“If you do not 
deny it, I shall assume that the horse is sound ’’ A says nothing. 
Here A’s silence is equivalent to speech, and therefore amounts to 
fraud. 

In this connection let us understand the meaning of the 
maxim “Caveat Eniptor'* and the nature of contracts uberrimee 
fidei ^ 

Note: Caveat Emptor: Uberrimse Fidbi. 

The expression “Caveat Emptor^’ literally meahfi “Buyer 
beware.” “Caveat Etnptor^’ is the ordinary rule in Contract. A 
seller is under no liability to communicate the existence even of 
latent defects in his goods unless by act or implication he re¬ 
presents such defects not to exist. The parties to a contract are 
supposed to be on equal footing and understanding and 
experience, and each is supposed to trust to his own skill and 
judgment. Parties to a contract must take care of theil: own 
interests. The buyer cannot complain of the silence of the seller 
regarding facts material to the contract. This is the general rule. 
Illustration: A offers to sell to B a motor car which A knows 
to be defective. A does not disclose the defect but B has every 
opportunity'b/ getting the car examined by an expert. B buys the 
car and then discovers the defect. B has no remedy against A. 

The general rule enunciated i^bove is, however, subject to the 
exception that irt certain cases, ffie law casts a duty on the parties 
to the contract to disclose facts material to the contract, and non¬ 
disclosure of such material facts Mitles the other party to avoid 
tile contract. Thus in contracts teNrero a guardian and nis ward, 
a principal and his afent, a solicitor and his client, a trustee and 
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the cestui ljue trust, the relationship* between, the parties requires 

most ample disclosure should be 
. made by the guardian, the agent, the 
. solicitor, the ^rustee, as the case may be. 

Again, "ifiere are certain classes of contracts, e.g.. Contracts of 
Insurance, which are called contracts uberrima ^ei. The ex- 
f ression “uberrima fideV* litcfrally means “utmost abundant faith**. 
A contract “uberrima fidei’* is one in which one of the parties to 
the contract is presumed to have means of knowledge which are 
not accessible to the other, and is therefore bound to tell the other 
person everything which is likely to affect his judgment, In such 
a case, the most abundant good faith and accuracy of the state¬ 
ments are required by law. In these contracts, more is required 
• than absence of fraud or misrepresentation. For instance, in 
contracts of Life, Fire and Marine Insurance, the person taking an 
insurance policy is bound to make a full disclosure of all material* 
facts, and not merely of those which he thinks material. The 
contract may be avoided by the insurer if there be a non-dis¬ 
closure of a material fact known to the person insuring. Besides 
the above, we may mention that the Transfer of Property Act lays 
down that in contracts for sale of land, the seller is bound to make 
certain disclosures. Under section 16 of the Indian Sale of 
Goods Act (See Part II), there are, in certain cases, “implied 
conditions" as to quality or fitness of goods sold. These cases 
are also exceptions to the general rule embodied in the maxim 
'‘Cceveat Bmptor.” 


Agreement caused by Fraud voidable. 


“When consent to 
A Voidable Contract. 

JO caused** [Sec. 19]. 


an agreement is ccAtsed by fraud, the 
agreement is a contract voidable at the 
option of the party whose consent was 


IV. Misrepresentation. 

IV. Misrepresemstion. 

* 

(1) the positive assertion, in a manner not warranted by 

the information of the person making it, of th^ 
which is not true, though he believes it' to be true; 

(2) gny breach of duty which, withqut an intent to 

deceive, gains an advantage to the pegrson committing 
it, or to any one claiming under him, by misleading 
another to his prejudice or to the prejudice of arvy 
■« one claiming under him; 

(3) : causing, however innocently, a party to an agreement 
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to nwke a mistake as to the substance of*the thing 
which is the subject of the agreement [S^ 18]. 

Eleniditi of **Mi8repre8entation.** 

1 ^ 

Elements of Misrqjre- In “Misrepresentation”, there are the 
sentation: following elements: 

(i) The misrepresentation is ordinarily that of a fact. But 
a deliberate misrepresentation of law, specially by a person better 
qualified to know the law, can equally be a ground for setting 
aside the contract; 

(ii) The party whose consent is obtained by misrepresenta¬ 
tion relied on it, and was induced to enter into the contract, 
believing it to be true; 

(iii) The misrepresentation is in respect of something 
material to the contract ; and 

(iv) The misrepresentation is made by the party who 
obtains the other party's consent. 


Agreement caused by Misrepresentation voidable. 

“When consent to an agreement is caused by misrepresenta- 

A V Ki r* + ♦ tbe agreement is a contract 

A Voidable Umtract. 0 / the party 

whose consent was so caused" [Sec. 1»]. 


. Note: Fraud and Misrepresentation: The principal 
. j point of difference between Fraud and 

seiuS^OT Misrepresentation is this. In Fraud, 

the person making the suggestion does 
not believe it to be true, while in Misrepresentation, he<believes it 
to be true. In other words, while in Fraud, the mis-statement is 
made deliberately or wilfully with the intention to deceive, in 
Misrepresentation, the mis-statement may have been innocently 
made i.e., the party making it may have honestly believed it to be 
true. It may also be noted that while in ‘Misrepresentation,' the 
injured party can only avoid the contract, in Fraud, the injured 
l)arty can not only avoid the contract, but also claim damages. > 


* ■* V. Mistake. 

(1) Mistake of fact of both parties: “Where both the 

parties to an agreement are under a 
mistake as to a matter of fact essential 
to the agreement^ the agreement is void" 
[Sec. 20]. Illustrations: (11) .A? agrees 
to buy from B a certaki horse. Ic turns out that the horse was 


V. Mistake of Fact 
and 0 $ Lawi their effect 
Oa Agreement 
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dead at the time of the bargain, though neither party was aware 
of the fact. The agreement is void. (2) In Ra/JJes v, 
IVickelhaus, [ (1864) 2 H. & C. 906], the defendant agreed to buy 
. of the plaintiff a cargo of cotton “to arrive ex-Peerless from 
nomb'dy”. There were two ships "^called “Peerless”, and both 
sailed from Bombay, but the defendant meant a Peerless which 
arrived in October while the plaintiff meant a Peerless which 
arrived in December. It was held that there was no contract. 

(2) l^istake of Law: “A contract is not voidable because 
it was caused by a mistake as to any Icew in force in India; but 
a mistake a^ to a law not in force in India has the same effect as 
a mistake of fact” [Sec. 21]. Illustration: A and B make a 
contract grounded on the erroneous belief that a particular debt 
is barred by the Law of Limitation: the contract is not voidable. 

(3) Mistake of fact of one party: ‘*A contract is not 
voidahle merely because it was caused by one of the parties to it 
being under a mistake as to a matter of faef [Sec. 22]. 


§ 1C. Lawful Consideration and Object. 

An "Agreement” in order to be a "G>ntrBct” must be 
made for a lawful consideration and with a la%rful object. 


When is Consideration “The consideration or object of an 

or (%ject unlawful’ agreement is lawful, unless— 

(a) it is forbidden by law; or 

(b) is of such a nature that, if permitted, it would defeat 

the previsions of any Icew; or 

(c/ is fraudulent; or 

(d) involves or implies injury to the person or property 

of another; or 

(e) the Court regards it as immoral, or opposed to public 

policy. 


^ In . each of these cases, the consideration or object of an 
agreement is said to be unlawful. Every agreement of vwch 
ti^ object or consideration is unlawful is vend” [Sec. 23]. 


w 

**Opposed to pidblic policy”: In English law. the general 
^ ... head of public policy covers a wide 

Cgwsed o pu 1 C range of topics such as (i) Trading 

with enemy, (ii) Stifling prosecution, 
(iii) Champerty a/nd Maintenance, (iv) Interference with the 
course'‘of justice, (v) Marriage broc^e contracts, (vi) Agree¬ 
ments tenuing to create interest against'•duty, etc. It is now 
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settled that the doctrine of •public policy will not be extended 
beyond the classes of cases already covered by it. “No Court 
can invent a new head of public policy”. Of the different‘classes 

ChamDCTtv and Main- briefly corisi-, 


Champerty and Main¬ 
tenance. 


der Champerty 

Champerty and 


and Maintenance. 

Maintenance are 


agreements to promote litigation by one who has no interest of 
his own. Maintenance is the more general term; Champerty is 
in essence a bargain whereby one party is to assist the other in 


recovering property, and is to share in the proceeds of the litiga¬ 


tion. It should be noted that the rules of English law against 
Maintenance and Champerty are not applicable to India. It has 
been held in Bhaffwat Dayal Singh v. Dehi Dayal Sahu, [35 
T.A, 48; 35 Cal. 420], that an agreement champertous according 
to English Law is not necessarily void in India, it must be against 


public policy to render it void in India. 


Illustrations: 

(a) A, B andi C enter into an agreement for the division, ftmong 
them of gains acquired, or to be acquired, by them by fraud. The object, 
being fraudulent, is unlawful, and the agreement is void. 

(b) A promises to obtain for B an employment m the public service, 
and B promises to pay Rs 1000 to A. The consideration is opposed to 
public policy and' as such unlawful, and the agreen^^nt is void. 

(c) A promises to drop a prosecution which he has instituted against B 
for robbery, and B promises to restore the value of the things taken. 
The object is forbidden by law, and as such unlawful, and the agreement 
IS void. 

(d) A agrees to let her daughter to hire to B for concubinage. The 
consideration is immoral, and as such unlawful, and the agreement is 
void 

(e) A, who is B's muktear, promises to exercise his influence, as such, 
wth B in favour of C, and C prormses to pay Rs. 1000 to A. The 
consideration is immoral, and therefore, unlawful, and the agreement is 
void. 

In all these cases, the consideration or object being unlawful, the 
agreement is void. 


§ ID. Writing and Registration. 

In certain cases. Acts of the Legislature require that certain 
Where law requires contracts must be in writing, attested 
that an agreement must and registered. For instance, Sec. 8 of 
be registered, the agree- the Apprentices Act^ 1850 requires that 
ment is not a contract every contract of apprenticeship shall be 
unlas » registered. . setting forth the conditions 


3 
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agreed upon, particularly specifying^the age of the apprentice, the 
term for which he is bound, and what he is to be taught. In this 
case, there is no contract unless it is in writing. 


§ 2. Void Agreement. 


Void Agreements: 


*'An agreement not enforceable 
by law is said to be void” [Sec. 2(g)]. 


The Indian Contract Act has expressly declared the following 
agreements to be void:— 

(1) Mistake: Where both the parties to an agreement are 
under a mistake as io a matter of fact essential to the agreement, 
the agreement is void [Sec- 20]. Illustration: A agrees to buy 
from B a certain horse. It turns out that the horse was dead at 
the time of the bargain, though neither party was aware of the 
fact. The agreement is void. 

(2) Object or C<msideration unlawful: “Every agreement 
of which the object or consideration is unlawful is void*’ [Sec. 23]. 
Illustration: A promises B to drop a prosecution which he has 
instituted against B for robbery, and B promises to restore the 
value of the thing taken. The agreement is void as the object is 
unlawful. "If any part of a single consideration for one or more 
objects, or* any one or any part of any one of several considera¬ 
tions for a single object, is unlawful, the agreement is void” 
tSec. 24]. 

(3) Without consideration: An agreement made without 
consideration is void <imless (i) it is in writing and registered; 
or (ii) is a promise to compensate for something done; or (iii) is a 
promise to pay a debt barred by limitation [Sec. 25]. Illustration: 
A promises^ for no consideration, to give to B 1000 rupees. TTie 
■agreement is void. 

(4) In restraint of marriage: “Every agreement in restrmnt 
of" the 'marriage of any person, other than a minor, is void 

[Sec. 26]. 

(5) In restraint of trade: “Every agreement by which my 
one is restrained from exercising a lawM profession, trade or 
business of any kind, is to that extent vovT* [Sec. 27]. 

In the Indian Contract Act, there is only one exception to 
■tins rule viz., that a person who sells the goc^-will of a husmess 
may agree to refrain fiom carr 3 dng on similar business witiun 
specified limits provided that such limits 4re reasonable. 
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Thus according to the Indio/i Contract Act, all in res- 

trainst of trade are void) subject to the one exception mentioned above. Th$ 
Engtiisli law on this p(^t, however, is less stringqnt. In E^f^idi Ihw, an 
agreement in restraint of trade^ is not void if the restraint imposed 'is 
reasonable, for a good consideration, not prejudicial to the intere^ of the 
public and not largo* than requisite for the protection of the party. Thus 
a covenant by an employee of a milk vendor not at any time to solicit 
customers of his masters during the employment was hdd to be reasonable, 
and the agreement thus held not to be vdd—Fanes v. Geary, [35 C3i. D. 
154], According to the Indian Omtract Act, it is not <^)en to the Courts 
to enter into any question of the reasonableness or otherwise of the res¬ 
traint— Htmhhai v. Skarafali, [(1897) 22 Bom. 861]. 

It should be mentioned here that in the Indian Partnership Act, there 
are three more exceptions to the general rule enunciated in Sec. 27 of the 
Ipdian Contract Act. These exceptions are to be found in Secs. 11(2), 
36(2) and 55(3) of the Indian Partnership Act. (1) Contracts between 
partners may provide that a partner shall not carry on any business other 
than that of the firm while he is a partner. (2) A partner may make an 
agreement with his partners that on ceasing to be a partner he will not 
carry on any business similar to that of the firm within a specified period or 
within specified local limits; such agreement shall be valid if the restrictions 
imposed are reasonable. (3) Any partner may, upon the sale of the 
good-will of the firm, make an agreement with the buyer that sudi partner 
will not carry on any business similar to that of th^ firm within a specified 
period or within specified local limits; such agreement shall be .valid if the 
restrictions imposed are reasonable. 

( 6 ) In restraint of legal proceedings: “Every agreement, 
by which any party thereto is restricted absolute^ from enforcing 
his rights under or in respect of any contract, by the usual leg^ 
proceedings in the ordinary tribunals, or which limits the time 
within which he may thus enforce his rights, is void to that extend” 
[Sec. 28]. There are tim exceptions to this rule: (a) A contract 
to refer to arbitration disputes that may arise, or (b) to refer 
questions which have already arisen to arbitration, is not illegal. 

(7) Uncertain agreements: “Agreements, the meaning ^f 
which is not certain, or capable of being made certain, are void” 
[Sec. 29]. lilusp^ation: A agrees to sell to B “a hundred tons 
of oil.” There* is nothing whatever to show what kind of oil was 
intended. The agreement is void for uncertainty. 

(8) Wageriitg contracts: “Agreements by way of wager 
are void” [Sec. 30], A “wager” is an agreement between two 
parties to the effect that if a given event is determined in ope way, 
one of them shall pay^a sum of money^to the other, and if the 
event is determined in the contrary way, the latter party shall^ 
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pay to the former. An exception*has been made in favour of 
certain prizes for iwrse-racing. 

(9) ImpossiUe'acts: “An ctgrecmcnt to do an act impos¬ 
sible in itself is void" [Sec. 56]. illustration: A agrees with B 
to discover treasure by magic. The agreement is void. 

In addition to the above classes, we may mention that agree- 
mmts by minors, by persons of unsound mind and per.sons othcr- 
zuise disqualified by any law to which they are subject are void 
according to the Indian Contract Act. 


Note 1. Contracts which become void. [Sec. 2(j)]. 

“Void agreements’ 


Valid Contracts may 
subsequently became 
void. 


should not be confused with “Contracts 
which become void.” Thus a contract 
to do an act which, after the contract {s 
m<xde, becomes impossible or unlawful, 
becomes void when the act becomes 
impossible or unlawful. Illustration: A contracts to take a 
cargo for B to a foreign port. A’s government afterwards 
declares war against the country in w'hich the port is situated. 
The contract becomei} void when war is declared. In the case 
of a Void Agreement,'no contract can be formed at all while in 
the case of a Contract which becomes impossible, it was a valid 
contract before, but‘now it becomes void because of subsequent 
impossibility or illegality. 


Note 2. “Void” Contract: “Unenforceable” Contract. 


*Void Contract”: 


The Indian Contract Act no where 
uses the expression “Void Contract.” 
From the logical point of view, the ex¬ 
pression “Void Contract” involves a 
contradiction in terms because if it is a “Contract,” it cannot at 
the same time be “void.” 


"Void” Contract is a 
contradiction in terms. 


In English Lazv, the expression “Void Contract” is used to 
mean an apparent contract which, however, the law will not treat 
as a contract. Further, a distinction is drawn between Void 
Contracts which are illegal, and Void Contracts vyhich are not 
illegal. Both are “Void” because neither can be‘success fully sued 
upon, but their legal effect on collateral transactions is different. 
In the case of Void Contracts which are illegal, collateral transac¬ 
tions are avoided, while in the case of Void Contracts which are 
not illegal, collateral transactions are not avoided. Illustration: 
A cont^'act to trade with the enemy and a contract to bet at 
a horse race are both “void,” because both are unenforceable by 
Ipw. The former is mofeover illegal becatuse a man who know- 
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ingly advances money to anbther for trading with the enemy 
cannot recover his money whereas a man who knowingly advances 
money to a man for betting at a horse race can recover his mon^. 

Unenforceable” Contrdtt: In English law, the eTCpression 
“Unenforceable Contract” means a contract which is valid in the 
sense that it confers rights and imposes obligations which the 
law recognises but which is not enforceable by a suit because of 
the absence of some formality prescribed by some Statute. 


§ 3. Voidable Contract. 

Void Agreement: "An agreement not enforceable by 
law is said to be void" [Sec. 2(g)]. A void agreement creates 
no legal rights or obligations on cither side. It is a nullity. 
Jt has no legal existence. Illustration: A agrees to let her 
daujij^ter to hire to B for concubinage. The agreement is void. 


able" Contract, 
characteristics' 


Its 


Voidable Contract: "An agreement which is enforceable 

by law at the option of one or more 
Definition of "Void- qJ parties thereto, but not at the 

option of the other or others, is a 
Voidable contract" [Sec. 2(i)]. As 
distinguished from a “Void agreement,” a “Voidable contract” 
IS enforceable by law; as distinguLshed froA a valid “Contract” 
a voidable contract is enforceable by one of the parties only, but 
not by the other. Illustration: A contract induced by fraud is 
a voidable contract, enforceable at the option of the party whose 
consent was obtained by fraud. The party defrauded may at 
his option enforce it, or avoid it. The other party who is res¬ 
ponsible for the fraud cannot enforce it. Hence the tharacteris- 
tics of a voidable contract are as follows: (i) one of the parties 
to the contract has an option to avoiil it; he may avoid it or he 
may not, as he thinks fit; (ii) if the said party chooses to affirm 
the contract, or if he fails to exercise his right of avoidance 
within a reasonable time, or if third parties acquire right in goods 
passing under the contract, the said party may find himself 
bound by it; the other party is of course bound to carry out the 
contract as agreed; and lastly, (iii) the contract is binding on 
both parties sa long as it lasts. 


§ ^ Contingent Contract. 

^contingent contract^ is a contract to do or not to do 
, something, if some event, collateral to 

^ Definition of “Con- such contract, does or does not ^happen. 
tingent contract. . ‘A contracts to pay B 
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r 

Rs. 1O,OO0/- if B's house is burnt. ' This is a contingent contract'^ 

[Sec. 31]. 

. A Contingent Contract is also known as *Xonditional Coff 
tract", Jn a contingent contract, thevliability is not absolute but 
is dependent upon &e happening or not happening of a certain 
event, e.^., the arrival of a ship. Contracts of Insurance, of 
Indemnity and Guarantee are contingent contracts. 

It may be noted that a contract is called "Contingent 
Contract” only if the contingency is, as regards a matter, 
"collateral” i.e., incidental to the main purpose of the contract. 
Thus an insurance company's contract to pay "if the claim is 
proved to the satisfaction of the Directors” is a Contingent 
Contract. 



CHAPTER IV. 


Performance of Contracts: Discharge or Termination 

OF Contract. 


§ 1. Discharge by Performance. 

A. By whom contracts must be performed. 

B. Time and Place of Performance. 

C. Performance of reciprocal promises. 

§2. Discharge by Impossibility ai Performance. 

A. Supervening impo^ibility. 

■ B. Ri^ts and liabilities of parties affected by supervening impos¬ 
sibility. 

§ 3. Discharge by Agreement. 

A. Novation. 

B. Recission. 

C. Alteration. 

§ 4. Discharge by Breach of Contract. 

§5. Discharge by Operation of Law. 

§6. Consequences of recission of voidable contract. 

§7. Restitution and compensation in cases of void agreements, and con¬ 
tracts which become void. 

« 

[Note: A contract being an “agreement enforceable by 
law” creates legal obligations which subsist until its discharge or 
termination. A contract may be discharged in the following 
ways visr.. Discharge by (a) Performance, (b) Impossibility of 
Performance, (c) Agreement, (d) Breach of Contract and (c) 
Operation of I^w. In this Chapter we shall consider these dif¬ 
ferent ways of discharge of contracts. When a voidable contract 
is rescinded, and when an agreement is discovered to be void, or 
a contract becomes void, certain consequences follow. We shall 
deal with these questions also in this Chapter]. 


§ 1. Discharge of Contract by Performance. 


Perfonnanfe: Performance of a contract consists in doing 
7 or causing to be done what the promisor 

Cmtract w discharged promised shall be done. Illustra- 


bs^ Performance. 


tion: A contracts to sell certain goods 


to B for a certain price. A delivers the goods to B, and B pays 
the pripe to A. Each party has performed his obligation. The 
contract as a whole is discharged. This is the most obvtous way 
in which a contract may be discharged.* 
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Offer*of Performance: Tendd^: Where a promisor has 
tvu made an "offer of performance” to the 

Perfomance’ ? promisee, and the offer has not been ac- 

• ‘ ^ cepled, the promisor is not responsible 

for noft-performance, nor does he lose his rights under the 
contract. 

Bvery “offer of performance” must fulfil the follounng con¬ 
ditions: —(i) the offer must be unconditional; (ii) it must be 
made at a proper time and place, and under such circumstances 
that the person to whom it is made may have a reasonable oppor¬ 
tunity of ascertaining that the person by whom it is made is able 
and willing there and then to do the whole of what he is hound by 
.his promise to do; and (in'! if the offer is to deliver anything to 
the promisee, the promisee must hair a reasonable opportunity 
of seeing that the thing offered is the thing which the promisor i^ 
bound by his promise to deliver” [Sec. 38], 

Tn English laiv, the expression used is "Tender.” 
'Tender” is attempted ] crformance of a promise to do some¬ 
thing or to pay something, the performance being frustrated by 
the act of the promisee. 


A. By whom contracts must be performed, 
s . 

(1) Promisor: His agent: His representatives: 

' “If it appears from the nature of the 

(i) Promisor, his agent intention of the 

or represen a ives, parties to any contract that any promise 

contained in it shall be performed by the promisor himsclf, such 
promise mu^t be performed by the promisor; in other cases, the 
promisor or his representatk’es may employ a competent person to 
perform it” [Sec. 40] Illustration ; A promises to paint a 
picture for Pi. From the nature of the case as it involves personal 
skill, it was the intention of the parties that A would perform it 
personally. On the other hand, if, A promises to pay B a sum of 
money, A may perform this by personally paying the money or 
causing it to be paid to B. 

Promises bind the representatives of the promisors in the case of the 
death of such promisors before performance, unless a ^optrary intention 
appears from the contract. Illustrations: A promises to deliver goods to 
B on payment of Rs. 1000/- on a certain day. A dies before that day. 
A’s representatives are bound to deliver the goods to B. and B is bound 
toi pay Rs. 1000/- to A’s representatives. On the other hand, if A promises 
to paint a incture for B by a certain day, at a certain price, but A dies 
before thsft day, the Contract cannot be enforc^ either by A’s representatives 
or by B. 
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(2) Third person: “When a promisee accepts performance 
(i.) Third person, 

Son, he cannot, afterwards enforce 
it against the promisor^ ' [^ec. 41]. ’ • 

(3) Joint Promisors: According to the huiian Contract 
(ill) Joint promisors; Act, 

(i) All the joint promisors {eg., two or more persons 

jointly signing a promissory note) during their life 
time arc jointly liable to perform the promise. On 
the death of some of them, the representatives of 
the deceased jointly with the survivors, and on the 
death of all of them, their representatives jointly, 
are bound to perform the promise. This is subject ’ 
to a contrary intention appearing by the contract 
[Sec. 42]. 

(ii) The promisee, on the other hand, in the absence of an 

exj'ress agreement to the contrary, is entiited to 
compel any one or more of such promisors to per¬ 
form the whole o] such promise [Sec. 43]. 

Thus tn Indian law, the liability of joint promisors is both 
joint and several, and thtir liability survives to their legal 
representatives. On this question, the English law is different. 
Under the English law, the liabilifV of joint promisors is 
always joint, and not joint and several, as unde,r the Indian 
law. Further, under the English law, on the death of a joint 
promisor, his liability is extinguished, while under the Indian 
law, his liability survives to his legal representatives. 

(lii) Hack joint promisor may compel c^'cry other joint 
promisor to contribute equally ivith hihiself to the 
performance of the promise, unless a contrary 
intention appear^ from the contract [Sec. 43]. 

(iv) Lastly, the release of one joint promisor by the 
promisee does not discharge the other joint pro¬ 
misors, nor does it free the released joint promisor 
from his liability to contribute to the other joint 
promisors [Sec. 44]. 

(4) Joint promisees: When a person has made a promise 

to joint promisees (two or more persons 
(iv) Where there are jointlv), then, unless a contrary inten- 
loiot pTMEisets. _ appears from the contract, the 

right to claim performance rests as between him and the joint 
promispes, with them during their joint lives, and after their 
death with their representatives jointly 45]- 

Illustration: A borrows Rs. 5000/- from B, C and D jointly. 
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and promkes to repay the sum with interest within a certain 
date. During the lifetime of B, C and D, they jointly can claim 
performance from A, and upon their death, their representatives 
joihtly can claim such* performance. 

• • • 

B. Time and Place of Performance. 

The rules regarding the time and place of the performance 
When and where are of a contract may be summarised 
contracts to be per- as follows:— 
fonncd ? Rules: 

(i) Where a promisor is to perform his prrmiise without application 
by the promisee, and no time for performance is specified, the contract 

.must be performed within a reasonable time. What is reasonable time is, 
ill each particular case, a question of fact [Sec. 46]. 

(ii) “When a promise is to be performed on a certain day, and the* 
promisor has undertaken to perform it without application by the promisee, 
the promisor may perform it d>uring the usual hours of business on such 
day and at a place at which the promise ought to be performed” [Sec. 47]. 

(iii) “When a promise is to be performed on a certain day, and the 
promisor has not undertaken to perform it without application by the 
promisee, it is the duty of the promisee to apply for performance at a 
proper place and within the usual hours of business” [Sec. 48]. 

(iv) “When a pronrj^ is to be performed without application by the 
promisee, and no place is fixed for the performance of it, it is the duty of 
the promisor \o apply to the promisee to appoint a reasonable place for the 
performance of the promise, and to perform it at such place” [Sec. 49]. 


(v) Time being of the essence of the Contract: When in 

a contract the time fixed for its perfor- 
Whether ^me is of mance is mentioned, the question may 
e essence o a con ra . whether the parties regarded that 

time is of the essence of the contract or not. If the time men¬ 
tioned is regarded as of the essence of the contract, and the 
contract is not performed within the time specified, the other 
party can treat the whole contract** as broken. If, on the other 
hand, time is not so regarded, the other party cannot treat the 
contract as broken. Whether time is of the essence of the con¬ 
tract or not depends on the intention of the parties, and this 
intention may be gathered from the express term» of the contract 
or from the nature of the transaction. 


The Indian Contract Act lays down the following rules in 
this connection:— 

(i) If the intention of the parties was that time should be of the 
* essence of the contract, and the contract is not p^ormad 
at or before the specified time, the contract, or so nmdi of it 
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as has not been performed; becomes voidable at the option 
of the promisee. 

■ (ii) If it was not the intention the p^ies that time should be 
of the essence of^the contract, the contract does not become 
voidable, but the promisee is entitled to compeirasCtion from 
the promisor for loss. 

(iii) If the contract being voidable on account of the promisor’a 
failure to perform at the time agreed, the promisee accepts 
performance at some other time, the promisee cannot cWm 
compensation for any loss, unless he gives notice to the 
promisor at the time of such acceptance [Sec. 55]. 

In mercantile contracts, there is no presumption that time is 
not of the essence of the contract. Generally speaking, in modern' 
business documents, businessmen are to be taken to mean 
•exactly what they say. In the case of the sale of immoveable 
property in which considerable time is taken to examine and 
investigate the title of the vendor, time is not regarded as jof the 
essence of the contract, unless it is so provided in express terms, 
in the contract. 


C. Performance of reciprocal promises. 

Generally speaking, mercantile transactions involve reciprocal 
promises [See p. 16]. Illustration'. A promises Rs. 10,000/- 
to B if B will build a house for A. There is a promise by A 
to pay the money to B, and there is a promise by B to build a 
house for A. These are reciprocal promises. Now, Reciprocal 
promises may be either (i) promises to be simultaneously per¬ 
formed; or (ii) promises in which the performance of the one 
depends on the performance of the other. 

Rules regarding Per* Irulum ^Ofitra^t ^ct lays down 

formance of "reciprocal the following rules in this connec- 
promises" : tion 

(i) SimtUtaneous reciprocal promises: When a contract consists of 
reciprocal promises to be simultaneously performed, no promisor need 
perform his promise unless the promisee is ready and willing to perform 
his reciprocal promise [Sec. 51]. Illustration: A and B contract that A 
shall deliver goods to B to be paid for by B on delivery. A need not 
deliver the goods, unless B is ready and willing to pay for them on 
delivery. B need not pay unless A is ready and willing to deliver them on 
payment. 

(ti) Conditimud reciprocal premises : There are three rules in this 
connection: (a) Firstly, where the order in whidi reciprocaS promises 
are to be performed is* expressly fixed, they shall be performed in that 
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order; when .the order is not so fixed, they shall be performed in their 
natural order [Sec. 52]. Illustrations: A and B contract that A shall 
build a house for B at a fixed price. A’s promise to build must be per¬ 
formed before B’s promisd to pay. Again, A and B contract that A shall 
make over his stock-in-trade to B at a fixe# price, and B promises to give 
security to A for the payment of the money. A’s promise need not be 
performed until B gives security, for the nature of the transaction requires 
that A should have security before A delivers the stock, (b) Secondly, 
if one party prevents the other from performing his promise, the contract 
becomes voidable at the option of the party so preventedi, and he is entitled 
to compensation for the loss [Sec. 53]. Illustration: A and B contract 
that B shall execute certain work for A for a certain sum. B is ready and 
willing but A prevents B from executing the work. The contract is void- 
table at the option of B, and B is entitled to recover compensation from A. 
(c) Lastly, if one of the reciprocal promises be such that one of them 
cannot be performed till the other has been performed, and the promisor, 
of the last promise fails to perform it, such promi.sor cannot claim the 
performance of the reciprocal promise, and must make compensation to 
the other party for loss [Sec. 54] Illustration A contracts with B to 
execute a builder’s work for a fixed price, B supplying the necessary 
timber. B refuses to supply the timber. A need not execute the work, 
and B is bound to make compensation for A's loss 


§ 2. Discharge by T«m possibility oe Performance. 

* A. Supervening impossibility. 


Contract may be dis¬ 
charged by “Supervening 
Impossibility”. 


A contract which has come* into existence may he discharged 

supervening impossibility i c , ini- 
may be di.s- pos.sibilily subsequently arising. Super¬ 
vening iinpo.s.sibihty, therefore, should be 
distinguished from impos.sihility Avhich 
prevents a contract from coming into existence at all An agree¬ 
ment to do an act impossible in it.self is void (See p. 35) while 
a contract to do an act which, after the contract is made, becomes 
t*oid when the act becomes impossible. 


Different ways in “Supervening Impossibility” may 

arise in the following ways:— 
possibility anses: ” ^ ■ 

(a) Impossibility arising from a civange inlaw: A contract 
, . , is discharged if its performance is ren- 

(a) Change in law; dered impossible by law. Illustration: 

' A contracts to take in cargo for B at a foreign port. 
A’s government afterwards declares war agaipst the 
country in which the port is situated. The contract 
becomes voi# when war is declared. 
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(b) Impossibility duV to destruction of subfect-matierx 

... T> * , Where the continued existence of a 

(b) Destruction of -c. i.- i ^ *. 1 . r 

subject-matter; specifac thing is e^ential to the pertofni- 

ance of a contract, its destruc^on, from 
no default or either party to the contract, discharges 
the contract. Illustration : In Taylor v. Caldwell, 
[(1863) 3 B. & S. 826] the defendant contracted 
with the plaintiff to let the plaintiff have the use of a 
music hall for giving concerts on certain days. The 
music hall was destroyed by fire. It was held that the 
' contract was discharged because performance 

became impossible from the destruction of the hall. 


(c) Impossibility due to the eluent or state of things asssum-* 

ed as the foundation of the contract not 

(c) Event on which happening or failing to exist : lllustra- 

happening; [(1903 ) 2 

K. B. 740] A contracted with B to 
hire the use of B’s rooms in lyondon on the’ 26th 


and 27th June 1902 for the purpose of seeing the 
intended coronation procession of the King. The 
procession was abandoned on the days originally 
fixed on account of the King’s illness. It was held 
that as the foundation of the contract was the taking 


place of the procession on those days, B could not 
recover the agreed rent. , 


(d) Impossibility in regard to contracts zohich require 

personal performance: A contracts h> 

(d) Where personal ^^ct at a theatre for six months in consi- 

performance required but deration of a sum paid in a4vancc by B. 

impossible. A dies or is too ill to act. The contract 

becomes void. 


B. Rights and Liabilities of parties affected by super¬ 
vening impossibility. 

Liability of party when lays down 

contract is discharged by two rules regarding the liability of a 
“Supervening Impossi- party to a contract discharged by super- 
bility”. ' ^ , vening impossibility:— 

(a) Where a promisor knew, or with reasonable diligence 

mi^ht have known, and the promisee did not know, 
that the act promised was impossible or unlawful, 
the promisor must make compensation to such pro¬ 
misee for loss. • 

(b) When a Contract becomes void, any person who hgs 
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received any advantage'under such contract is bound 
to restore it, or to make compensation for it, to the 
person from whom he received it. Illustration : A 
contracts to sing at a foncert for 1000/- rupees 
which are paid in advance. A is too ill to sing. A 
must refund to B the 1000/- rupees but A is not 
bound to make compensation to B for the loss of 
the profits which B would have made if A had been 
able to sing. 


§ 3. Discharge by Agreement. 


1. “If the parties to a contract agree to substitute a new 

contract for it, or to rescind it, or to 
Contra^ may be dis- alter it, the original contract is dis- 
mt* ^ agree- charged, and need not he performed" 

[Sec. 62]. 


(a) Novation; 


Thus there are three ways of discharge of contract by 
fresh agreement as follows:— 

A. Novation: Novation is the substitution of a new 

party for one of the parties to the 
contract. It involves (a) release of 
one parjy; and (b) liability undertaken by a new 
party in consideration of the release of the original 
party. By an agreement between the two original 
parties and the new party, a new contract is substi¬ 
tuted for the original contract. Illustration: A 
owes money to B under a contract. It is agreed 
between A, B and C that B shall henceforth accept 
C as his debtor, instead of A. The old debt of A 
to B is discharged, and a new debt from C to B 
has been contracted. 


<b) Recission; 


B. Recissiem: Recission means the rescinding or 

cancelling the original contract by mutual 
agreement Recission may be in respect of 
. the whole or a part of the contract. Recission may 
be made by express agreement or implied from 
conduct. Non-performance by both parties within 
a reasonable time may be evidence of an agreement 
to rescind. 


C.. Alteratum: Alteration consists in agreeing to 

substitute other obligations for those 
already existing under a contracU' Illus¬ 
tration: A owes B 10,000 rupees; A enters into an 
arrangement with B and gives B a mortgage of A's 


<c) Alteration. 
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estate for 5,000 rupees in place of thd debt for 
10,000 rupees. The old contract is discharged, and 
a new contract takes its place- 


li. Every promisee lAay dispense with or remit, wholly or 

_ . . in part, the performance of the promise 

Renunciation. ^ 

such performance, or may accept instead of it any satisfaction 
which he thinks fit [Sec. 63], Illustration ; A owes B Rs. 5,000/-. 
A pays to B and B accepts in satisfaction of the whole debt 
Rs. 2,000/-. The whole debt is discharged. This called Remis¬ 
sion of performance* The promisee may dispense with the per¬ 
formance wholly in which case there is Renunciation. 


§ 4. Discharge by Breach op Contract. 

**Breach”: "Anticipatory Breach”: A contract may be 
« . . u j- discharged by “breach”. This may be 

charced^bv brSch ‘‘actual breach’* or “anticipatory brebch”. 

In “actual breach”, the promisor does 
not perform his promise in the manner and at the time stipulated 
in the contract. In "anticipatory breach”, on the other hand, 
before the time for the performance of the contract arrives, the 
party refuses (by words or conduct) to perform his promise, 
or disables himself from performing it. Ilktitration: A contracts 
to sell and deliver certain goods to B at a certain price on a 
certain day. A does not deliver the goods as stipulated. This 
is actual breach. A contracts to sell and deliver certain goods 
to B at a certain price on the 1st of January 1949. On 31st 
December 1948, A says to B that A will not deliver the goods 
as stipulated. This is anticipatory breach. [For “Rjemedies of 
Breach of Contract”, see p. 53]. 


§ 5. Discharge by Operation of Law. 

A contract may be discharged by operation of law. Illustra- 
Contract may be dis- • Under the Insolvency Acts, when 

diari^ by operation of a person is discharged by an order of 

the Insolvency Court, his liabilities under 
• contracts are discharged. 

•f ® 

§ B , CoNSESUENCES OF Recission of Voidable Contract. 

**^heii a panon at whose option a contract is voidable 

- « n • rescinds it, the other party thereto 

^^Crasequences of Reas- perform any promise ^hmin 

contained in which he is promisor. 
The party rescinding a void^le contract shaU, if he hav^ 
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received 'any benefit thereunder from another party to such 
contract, restore such benefit, so far as may be, to the person 
from whmn it was rjsceived” [Sec. 64]. 

i 

"Atf ugreement which is enforceable hy law at the option of one or 
more of the parties thereto, but not at the option of the other or others, 
is a voidable contract” [Sec. 2(i); p. 36). 

New “voidable contracts” may be divided into two groups: (1) Firstly, 
Contracts voidable at their inception. Under this head are included (a) 
Contracts voidable on the ground of coercion, fraud and misrepresentation 
(Sec. 19, pp. 27, 30, 31] and (b) Contracts voidable on the groundi of undue 
influence [Sec. 19A, p. 27); (2) Secondly, Contracts becoming voidable by 
subsequent default of one party as (a) when a party has refused to perform 
' 01 disabled himself from performing [Sec 39], or (b) when one 
party prevents the other from performing [Sec 53, p. 44], or (c) when 
a party fails to perform within a specified time, time being of the essence 
of the contract [Sec. 55] 

In both classes of cases, the party, at whose option the contract is 
voidable, may exercise that option, and rescind it. 

Xow the question is what are the consequences of 
the recission of a voidable contract? According: to 
the Indian Contract xlct, the consequences of recission of a Void¬ 
able contract are as follows: 

(1) When ihe^contract is rescinded, the other party need 
not perforrn his promise; and 

(2) The party rescinding the iHiidahlc contract shall, if he 
have received any benefit thereunder from another party to such 
contract, restore such henrpt, so far as may be, to the person 
from zohom it ttwj received. 

Illustrations: 

(a) A mortgage was executed by the guardian of a minor, appointed 
under the Guardian and Wards Act without obtaining the sanction of the 
Court as required by Sec. 29 of that Act. Such a mortgage is voidable 
under Sec. 30 of that Act. It was held that the mortgage could not be 
avoided on behalf of the minor, except on restoring to the mortgagee the 
benefit received by the minor’s estate under the mortgage. 

(b) A agrees to sell land to B for Rs. 40,000/-. B pays to A Rs. 4000/- 
as a deposit at the time of the contract, on condition that the amount is 
to be forfeited to A if B does not complete the sale within a specified 
period. B fails to complete the sale, and is not ready and willing to 
complete the sale within a reasonable period. A is entitled to rescind the 
contract^ and to retain the deposit. The ground is that A did not receive 
the deposit tmder the contract; it is a security that the buyer will fulfil 
^is contract, and is ancillary*to the contract for the sale of the land. 
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§ 7. R'estitution and Cpmpensation in cases , OP Vom 
Agreements, and Contracts which become Void. 

f • 

"When an agreement is discovered to be vmd, or when 
T, . j » jcontract becomes vwd, any persoit 

pe^Uon/°*' wio bas received any advantage under 

such agreement or contract is bound 
to restore it, or to make cemipensation for it, to the person 
from whom he received it" [Sec. 65]. 


In the preceding section we deal with the question of conse¬ 
quences of rccission of voidable contracts In this section, we 
shall deal with the consequences which follow when an agreement 
is discovered to be void, or a contract becomes void. 

There is a conflict of judicial decisions as to the meaning of the' 
expression “When an agreement is discovered to be void!’ According 
to one view, the expression applies to all agreements which are void 
ah initio including agreements, the object or consideration of which is 
unlawful. According to the other view, the expression does not apply where 
the object or consideration of the agreement is unlawful to the knowledge 
of both the parties at the ttme it was made, and that it means agreements 
which are subsequently discovered to be void. POLLOCK approves of the 
second interpretation 

As for the meaning of the expression “When a contract becomes void.” 
there is no ambiguity. A contract to do an acttwhich, after the contract 
is made, beonnes impossible, or by reason of some event whidh the promisor 
could not prevent, unlawful, becomes void, when the act becomes impossible 
oi unlawful. [See Secs. 2(j) & 56]. 


Now the question is what is the obligation of a person who 
has received any advantage under a agreement discovered to be 
void or a contract that becomes void? According to the Indian 
Contract Act, a person who has received any advantage, under an 
agreement discovered to be void or a contract which becomes 
void, is bound to restore it. 

Illustrations: 

(a) A pays B 1000 rupees in consideration of B's promising to marry 
C, A’s daughter. C is dead at the time of the promise. The agreement is 
void, but B must repay A the 1,000 rupees. 

[This fs qidte simple. Both parties to the agreement are under a 
mistake as to a matter of fact essential to the agreement, and hence the 
agreement is discai/ered to be void. B who rec^ved an advantage wider 
it must restore it to A from whom B had received «7]. 

(bf A ocmtracts with B to deliver to him 250 maunds of race before 
the first of M!ay. A delivers 130 maunds oply before that day, and none 

4 



,50 


ELEMENTS OF COMMERCIAL LAW 


(After. B retains the 130 maunds after Ae first of May. He is'bound to 
pay A for them. 

[Pottock points out that this is not a happy illustration because it does 
, noi seem that the contrdct has become void at all. If the illustration had 
been fulfei, and it had been stated that A H:ould not deUim the baUmee on 
account of supervening impossibility, it would have been an apt illustration.] 

(e) A, a singer, contracts Tvith B, the manager of a theatre, to sing 
at his theatre for two nights in every wedc during the next two months, 
and B engages to pay her a hundred rupees for each night’s performance. 
On the sixth night, A wilfully absents herself from the theatre, and B, in 
<X}nsequence, rescinds the contract. B must pay A for the five nights on 
which she had sung. 

[PoUock points out that this illustration also is not a happy one 
because it is not clear whether the contract is to be treated as divisible, so 
that A is entitled to Rs. :00/- for each night on which she did sing, or 
the Court is to estimate what, on the whole, the partial performance wai 
worth.} 

(d) A contracts to sing for B at a coraxrt for 1,000 rupees, which 
are paid in advance. A is too ill to sing. A is not bound to make com¬ 
pensation to B for the loss of the profits which B would have made if A 
had been able to sing, but must refund to B the 1,000 rupees paid in 
advance. 



CHAPTER V. 

Quasi-Contracts. 

[Note: A contract is an “agreement enforceable by law.” 
A contract, properly so called, is an act of parties. But, in 
some cases, though there is no agreement between the parties, 
the law makes a contract for them. These are called "Quasi- 
Contracts," or contracts, implied by law. The Indian Contract 
Act calls them “Relations resembling those created by contract.”] 


I 1. Quasi-Contracts 


A Quasi-contract' 


Definition 

contract”. 


of "Quasi- 


is a transaction in which though there is 
no contract between the Parties, the law 
creates certain rights and obligations 
betiveen them which are similar to those 
create by a contract. Quasi-contracts are certain relations which 

resemble those created by contract. The 
Indian Contract Act mentions the 


Different kinds 


following quasi-contracts:— 

(i) Necessaries supplied to incapable persons: “If a 

(i) Supply of neces- person, incapable of entering into a con- 
saries to minors and tract, or any one whom he is legally, 
lunatics; bound to support is supplied by anoth^ 

pePson ivith necessaries, the person who has furnished such 
Supplies is entitled to be reimbursed from the profeirty of such 
incapable person" [Sec. 68]. Illustradon : A supplies B, a 
minor or a lunatic, with necessaries. A is entitled to be reimbursed 
from B’s property. It should be noted that the incapable person 
would not be personally liable but his property only would be 
li'able for necessaries supplied. 


(ii) Payment of money 
due by anothsr; 


(ii) Reimbursemoit of person paying money due by 

anodier: “A person who is interest^ 
in the payment of money which another 
is bonmd by law to pay, and who there¬ 
fore pays it, is entitled to be reimbursed by llie other^* [Sec. 60]. 
Illustration : B is a lessee of land under A who is liable to pay 
Government revenue, and if such revenue be not paid, the land 
is liable to be sold, and B's lease annulled. B to prevent the sale 
pays Government revenue. A is bound to make good to .B the 
amount so paid. This provision applies to payments mdde bona 
fide for the protection of one's own intefest. 
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(iii) ' Obligation of person ei^oying benefit of non-gratui- 

/••■V 1 ? • • u c* o person lawMly 

(m) Enjoyin* benefit! 

(felivers^ anything to him, not inte^ing to do so gratuitously, the 
latter *'is hound to make compensation to the former in respect 
of, or to restore, the thing so done or delivered [Sec. 70]. 
Illustration: A, a tradesman, leaves goods at B’s house by 
mistake. B treats the goods as his own. B is bound to pay A 
for them. 

(iv) Finder of goods: A person who finds goods belonging 

... .... , to another and takes them into his cus~ 

PinfJpr nf imniis. ° ^ sithject to the sofne responsibility 

gooas, ^ ^ 

the finder must take due care of the goods [Sec. 151]. As for 
the rights of the finder of goods see Secs. 168 and 169 in 
Chapter VIII—Bailment. [See p. 70]. 

(v) Money paid by mistake or coercion: A person to 

, . „ . , whom money has been paid, or anything 

by delk^red, by mistake or under coercion, 

must repay or return it [Sec. 72]. Illus¬ 
trations: (a) A and B jointly owe ,100 rupees to C. A alont 
pays the amount to C, and B, not knowing this fact, pays 100 
rupees over again tp C. C is bound to repay the amount to B. 
(b) Where property not belonging to the judgment-debtor was 
attached, ‘and the real owner of the property released it from 
attachment by paying off the decretal amount under protest, it 
was held that the money was paid under coercion, and the owner 
was entitled to recover from the decree-holder —Kanhayalal v. 
National Ifank [40 I. A. 56]. 



CHAPTER VI. 


Remedies eor Breach oe Contract. 

§ 1. Different remedies. 

§ 2. Damages. 

§3. Liquidated damages and Penalty. 

[Note: Two parties enter into a contract with each 
other. Roth of' them fulfil their respective obligations under the 
contract. The contract is said to be performed, and the contract 
is at an end A contract may also come to an end in other ways 
which have been considered m the preceding Chapter. Suppose, 
however, a contract validly made is not discharged by per¬ 
formance, or otherwise, but parties to the contract do not fulfil 
their obligations. This is a “breach of the contract.” If. one 
party commits a breach of the contract, the other party has 
certain remedies. In this Chapter w'e deal with the different 
kinds of remedies for breach of contract It should be noted 
that the Indian Contract Act deals with only one kind of remedy 
for breach of contract me, remedy by way of damages. There 
are other remedies vie., remedy by way of aPdeclaratory suit, by 
way of a suit for Specific Performance of the contract, and by 
w’ay of Injunction. These are dealt with in the Spec%fic Relief 
Act, 1877 (Act I of 1877)]. 


§ 1. Dikeerent Remedies. 

^ • 

In the case of discharge by breach of a contract, the following 
Remedies for breach of remedies are open to the injured party 
contract : 


1. Exoneration: The injured party may be exonerated 
(i) The other party is from further performance of the con- 

exonerat^ from per- tract. He may treat the contract as 

formance; cancelled so far as he is concerned. 


2. Suit upon Quantum Meruit: If the contract be dis¬ 
charged by the breach, one of the rights 
The injured party acquired by the injured party is the 

right, if he has done any thing under the 
contract, to sue upon a quantum meruit. 
The expression "Quantum Meruit” means “Payment for work 
done according to quantity.’'* Where one party to a cont^t has 
done a part, though not all that h>e was bound to do under the 


(ii) _ . 

may sue upon Quantum 
meruit; 
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contract, ’and the other party to the contract committed a breach 
which amounted to a discharge, if that which the former party 
has done can be represented in a claim for money payment, he is 
• entitled to sue for a quantum meruit i.e., the value of so much 
as he had done. Illustration : If X enters into a contract with 
B for supply of 100 maunds of rice at a certain rate, and after a 
supply of ^ maunds, B declines to take more, A is entitled to 
recover the price of SO maunds from B at the contract rate. The 
right to sue upon a quantum meruit may, however, be expressly 
excluded by the terms of the contract. Illustration’. Suppose 
that a lump sum is to be paid by A on the completion of the 
work by B. Then if B makes default in the work and leaves 
the work incomplete, he cannot sue on a qucoitum meruit. The 
' reason is under the terms of the contract, B is to receive payment 
only on the completion of the entire work— Sumpter v. Hedges 
[(1898), 1 Q.B.673]. 

3. Declaratory suit: The injured party may bring a 
(iii) The injured party ^ declaration that the contract 

may bring a declaratory is no longer binding on him. 
suit; 


4. Specific Performance: In certain cases, the injured 

party may bring a suit for Specific 
. Performance of the contract. "‘Specifc 

sue for sp^fic perform- Performance means the carrying out of 
ance of the contract; a contract by each of the parties thereto 

according to its terms The remedy by 
suit for specific performance is applied to meet cases where the 
ordinary remedy by the granting of damages is not an adequate 
compensation for a breach of contract. Illustration : In the case 
of sale of immoi’able property, damages are an insufficient remedy, 
and the Court would grant a decree for specific performance, 
compelling the party who agreed to sell it, to actually sell the 
property to the injured party. In the case of sale of movedde 
property, ordinarily, damages are considered sufficient, but specific 
performance of the contract may be allowed if the goods are of 
special rarity. Illustration’. A contracts with B to sell B a gold 
watch which B’s father had given to A. A refuses to sell. As 
the goods have a special value for B which cannot be adequately 
compensated by damages, the Court may pass a Tlecree compelling 
A to sell the watch to B as contracted. 


5. Injunction: 


The remedy by Injunction may be' 
available to the injured party in certain 
cases. Injunction is tm omer of the 
Court restraining the doing or continu¬ 
ance of some wrongful adt constituting the infringement of a right 


(v) The injured party 
may sue for injunction; 
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e.g., a. breach of contract, illustration: An actress contracted 
with a film company that she would serve during a certain period^ 
and .during that period she would not serve anywhere else, 
broke the contract by accepting another engagement elsewhere.* 
The Court granted an order for injunction restraining her from 
serving her new engagement. The remedy by suit for Injunction, 
like that by suit for Specific Performance of a contract, is not 
granted unless damages do not constitute an adequate remedy, 

6. Damages: The injured party is entitled to bring a 
(vi) The injured party for damages. This will be dealt 

is entitled to damages. with in detail in the next section. 

It may be noted that the Indian Contract Act deals only with the , 
remedy by way of damages whereas remedies by way of declaratory suit, 
and suits for Speafic Performance and for Injunction are dealt with in 
the Specific Relief Act, 1877. 


Definition 

ages”. 


of "Dam- 


What IS the measure 
of damages? 


§ 2. Damages. 

‘damages*’ mean c<»npen8ation in money which the party 

who suffers by a breach of contract is 
entitled to receive from the party who 
has broken the ^contract. Damages 
for breach of contract are by way of compensation, and not of 
punishment. Hence in a suit for damages, the Court will award 
such damages as will be fair compensation for the loss sustained. 

Measure of Damages: When a contract is broken, and 

the injured party brings a suit for 
damages, the question arises—How 
is the Court to arrive at the amount 
which the injured party would be entitled to receive as damages? 

Rule in Hadley v. Baxendale [(1854) 9 £x. 341] : The 
„ leading case in English Law on the 

Wiley V. question of the principles governing the 
assessment of damages is Hadley v. 
Baxetidale. The facts in this case are briefly as follows: The 
owners of a •mill sent a broken shaft to some common carriers to 
carry it to a Iflrm of shaftmakers so that a new shaft may be 
made according to that pattern. The carriers negligently delayed 
the delivery of the broken shaft with the result that the owners 
oPthe mill did hot receive the new shaft ordered by them for 
some time, and in consequence, the mill had to be closed. Upon 
this thd owners of the mill brought a suit against the common 
carriers claiming damages for loss of profits which would have 
been earned had not the mill been closed. The Court held thq,t 


Rule in 
Baxendale. 
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the owners were not entitled to su^ damages. The following 
principles were laid down: “Where two parties have made a 
contract which one of them has broken, the damages which the 
'other pfRty ought to receive in respect of such breach of contract 
should be either (i) stick as may fairly and reasonably be con¬ 
sidered arising naturally i.e., according to the usual course of 
things, from such breach of contract itself, or (ii) such as may 
reasonably he supposed to heme been in the contemplation 
of both parties at the time they made the contract as the probable 
result of the breach of it.*' 


The Indian Contract Act lays down similar principles 
Rules for assessment of [Sec. 73] which may be summarised as 
damages under the follows:— 

Indian Contract Act ; 


(a) The general rule 
is that the injured party 
IS entitled to damages 
which arise naturally; 


(a) Arising naturally: The damages must be such as 

naturally arise in the usual course of 
of things from the breach. Illustration: 
A contracts to sell and deliver 50 
maunds of saltpetre to B, at a certain 
price to be paid on delivery. A breaks 
his promise. B is entitled to receive from A, by 
way of compensation, the sum, if any, by which 
the contract-price falls short of the price for which 
B might have obtained 50 maunds saltpetre of like 
quality at the time when the saltpetre ought to have 
been delivered. 


(b) Contemplation of the parties: The injured Party 
(b) The injured party entitled to such compensation which the 


is entitled to be com¬ 
pensated for special loss 
when in contemplation of 
the parties; 


parties knew, when they made the con¬ 
tract, to he likely to result from 
breach of it The principle underlying 
this rule is where a contract is made in 


special circumstances, which, in the ordinary course 
of things, would produce a special loss if the contract 
is broken, and these circumstances are known to 
both parties at the time when the contract is made, 
then the party who has broken the contract must 
be taken to have agreed to bear such‘■special loss. 
Illustration: A having contracted -Jvith B to supply 
1000 tons of iron at 100 rupees a ton, to be delivered 
at a stated time, contracts with C for the purchase 
of 1000 tons of iron at 80 rupees a ton, telling C 
that he does so for the purpose of performing his 
contract with B. C fails to perform his contract 
with A whq cannot procure other iron, and B in 
consequence, rescinds the contract. C must pay to 
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A 20,000 rupees, being the profit which A would 
have made by the performance of his contract 
with B. • 

#• 

(c) Remote and Indirect Loss: Compensation*if not to 
(c) The injured party given for any retnote or indirect loss 
is not entitled to "re- or damage sustained by reason of the 
mote” damages: breach 'T>amage must not be too 

remote.” Illustration: A contracts to sell and 
deliver 500 bales of cotton to B on a fixed day. 
A knows nothing of B’s mode of conducting his 
business. A breaks his promise, and B having no 
cotton is obliged to close his mill. A is not res¬ 
ponsible to B for the loss caused to B by the closing • 
of the mill. 


(d) Minimising damage: In estimating the loss or 
. damage arising from a breach of con- 

(d) The injured party tract, the means which existed of 


must 
damage. 


minimise 


the 


remedying the inconvenience caused by 
the non-performance of the contract 
must be taken into account. Illustration : A con¬ 
tracts with B to repair B’s wall. A breaks the 
contract. R does not take any steps to have the 
wall repaired by other means., 'I'he w’all collapses. 
A is not liable for damages for the collapse of 
the wall. 


.Illustrations: 

(a) A hires B's ship to go to Bombay, and there take gn board, on 
the first of January, a cargo which A is to provide and to bring it to 
Calcutta, the freight to be paid when earned B’s ship does not go to 
Bombay, but A has opportunities of procuring suitable conveyance for the 
cargo upon terms as advantageous as those on which he had chartered the 
ship. A avails him.self of those opportunities, but is put to trouble and 
expense in doing so. A is entitled to receive compensation frtan B in 
resfiect of such trouble and expense. 

(Hints: In this case the promisee takes the best available means of 
remedying the'inco^venience caused by non-performance on the part of the 
promisor, and can recover the expense of doing so], 

(b) A contracts to buy of B, at a stated price, 50 maunds of rice, 
no •time being fixed'for delivery. A afterwards informs B that he will not 
accept the rice if tendered to him. B is entitled to receive from A, by way 
of compensation, the amount, if any, by which the contract price exceeds 
that whidi B can obtain for the rice at the time when A informs B that he 
will not accept it. 
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(c) A contracts to buy B’s ship for 60,000 rupees, but breaks his 

promise. A must pay to B, by way of compensation, the excess, if any, 
of jhe contract price ovor the price which B can (^tain for the ship at 
*the time^of the breach of promise. « 

[Hints: The praper compensation is the difference between the agreed 
price and the market price]. 

(d) A, the owner of a boat, contracts with B to take a cargo of jute 
to Mirzapur, for sale at that place, starting on a specified day. The 
boat, owing to some avmdable cause does not start at the time appointed, 
whereby the arrival of the cargo at Mirzapur is delayed beyond the time 
when it would have arrived if the boat had sailed according to the contract. 

, After that date, and before the arrival of the cargo, the price of jute falls. 
The measure of the compensation payable to B by A is the difference 
between the price which L could have obtained for the cargo at Mirzapur 
at the time when it would have arrived if forwarded in due course, and its* 
market price at the time when it actually arrived. 

(e) A contracts to repair B’s house in a certain manner, and receives 
payment m advance. A repairs the house, but not according to contract. 
B is entitled to recover from A the cost of making the repairs conform to 
the contract. 

(f) A contracts to let his ship to B for a year, from the first of 
January for a certain price. Freights rise, and on the first of January, the 
hire obtainajile for the ship is higher than the contract price. A breaks 
hus promise. He must pay to B, by way of compensation, a sum equal 
to the difference between the contract price and the price for which B 
could hire a similar ship for a year on and from the first of January. 

[Hints: The proper campemation is the difference between 
the contract \>rice and the market price], 

(g) A contracts to supply B with a certain quantity of iron at a fixed 
price, being a higher price than that for which A could procure and deliver 
the iron. B wrongfully refused to receive the iron B must pay to A, 
by way of compensation the difference between the contract price of the 
iron and the sum for which A could have obtained and delivered it. 

[Hints; The proper compensation is the difference between the con¬ 
tract price arid the market price], 

• 

(h) A delivers to B, a common carrier, a machiii^, to be conveyed, 
without delay, to A’s mill, informing B that his mill is stopped for want 
of the machine. B unreasonably delays the delivery of the machine, and 
A, in consequence, loses a profitable contract with the* Government. A is 
entitled to receive from B, by way of cennpensation, the average amount 
of profits whidi would have been made by the working of *the mill 
during the time that delivery; of it was delayed, but not the loss sustained 
through the loss of the Govenunent contract. 
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[Hints: Compensation witt ordmarUy not be aJlowed fw special loss 
to the promisee]. 

^ (i) A contracts with B to make and delive/ to B, by a fixed day? for 
a specified price, a certain piece of machinery. A does not”deHver the 
piece of machinery at the time specified, and, in consequence of this, B is 
obliged to procure another at a higher price than that which he was to 
have paid to A, and is prevented from performing a contract which B had 
made with a third person at the time of his contract with A (but which 
had not been then communicated to A), and is compelled to make com¬ 
pensation for breach of that contract. A must pay to B, by way of 
compensation, the difference between the contract price of the piece of 
machinery and the sum paid by B for another, but not the sum paid by 
B to the third person by way of compensation. « 

[Hints: Compensation will not be allowed for special loss to the pro- 
^misee ttnlcss where the promisor makes the promise with the knowledge 
that the promisee is entering into the contract for a special Purpose]. 

(j) A, a builder, contracts to erect and finish a house by the first of 

January, in order that B may give possession of it at that time to C, to 
whom B has contracted to let it. A is informed of the contract between 
B and C. A builds the house so badly that, before the first of January, it 
falls down and has to be re-built by B, who, in consequence, loses the rent 
which he was to have received from C, and is obliged to make compen¬ 
sation to C for the breach of his contract. A jpust make compensation 
to B for the cost of rebuilding the house for the rent lost, and for the 
compensation made to C. ' 

(k) A sells certain merchandise to B, warranting it to be of a particular 
quality, and B, in reliance upon this warranty, sells it to C with a 
similar warranty. The goods prove to be not according to the warranty, 
and B becomes liable to pay C a sum of money by way of compensation. 
B IS entitled to be reimbursed this sum by A. 

(l) A contracts to pay a sum of money to B on a day specified. A 
does not pay the money on that day. B in consequence of not receiving 
the money on that day is unable to pay his debts, and is totally ruined. 
A is not liable to make good to B anything except the principal sum he 
contracted to pay, together with interest up to the day of payment. 

[HINTS' It is assumed that money could be borrowed on interest in 
the market. The promisee, not having done that, is not entitled to any 
other damage.] , « 

(m) A contracts to deliver 50 maunds of saltpetre to B on the first 

of January, at a certain price. B afterwards, before the first of January, 
coiTtracts to sell th6 saltpetre to C at a price higher than the market price 
of the first of January. A breaks his promise. In estimating the compen¬ 
sation payable by A to B, the market price of the first of January t and not 
the pF^t which would have arisen to B from the sale to C, is to be 
taken into account. > 
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[Hints:* Compensation mil ordhtariiy not be allowed for special loss 
to the promisee.] 

• *(n) A contracts to sdl and deliver to B, on the first of January, certain 
cloth whidf B intends to manufacture into •caps of a particular kind, for 
-which there is no demand, except at that season. The cloth is not delivered 
till after the appointed time, and too late to be used that year in making 
caps. B is entitled to receive from A, by way of compensation, the difference 
between the contract price of the cloth and its market price at the time of 
delivery, but not the profits which he expected to obtain by making caps, 
nor the expenses which he has been put to in making preparation for the 
manufacture. 

[Hints- Compensation will not, ordmarily, he allowed for special loss 
*lo the promisee.] 

(o) A, a ship-owner, contracts with B to convey him from Calcutta 
to Sydney in A’s ship, sailing on the first of January, and B pays to A by 
way of deposit, one-half of his passage money. The ship does not sail on 
the first of January, and B, after being, in consequence, detained in Calcutta 
for some time, and thereby put to some expense, proceeds to Sydney in 
another vessel, and, in consequence, arriving too late in Sydney, loses a sum 
of money. A is liable to repay to B his deposit, with interest and the 
expense to which he is put by his detention in Calcutta, and the excess, if 
any, of the passage-money paid for the second ship over that agreed upon 
for the first, but not the «um of money which B lost by arriving in Sydney 
loo late. 


Parties may agree to 
pay a determine sum 


§ 3. Liquidated Damages and Penalty. 

Tfu: panties to a contract niay, at the time of entering mto it, 

agree that in case of breach, the party in 
default is to pay to the other a particular 
for breach. question is whether the Court 

is bound to award that agreed sum as 
damages in the event of a breach of the contract. 

» 

In English law, the agreed sum may be either “liquidated 

damages”, in which case it is not to be 
interfered with by the Court, or a 
“petvalty’ which the court will not award. 
The agreed sum is “liquidated damages^’ 
if it is a sum which can be regarded as 
a genuine pre-estimate by the parties of 
the loss which they contemplated woula 
flow from the breach; if, on the other 
hand, the agreed sum is imposed with 
the intention of punishing 'the party in default for not performing 


In English- law, if 
Courts consider such 
amount as "liquidated 
damara”, they would 
award the same in case 
of breach but if the 
Courts consider such 
sum to be "penalty”, 
they woji^ld award a 
reasonable sum only. 
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the contract, it is a “penalty*. Now whether the agreed sum is 
“liquidated damages” or a “penalty” in a given case is a question 
of construction of the Court alone. In deciding the question ^the 
Court must take into consideration the intention of the^ parties’, 
and the circumstances of the case as a whole, and viewed as at the 
time when the contract was made. 


According to Indian 
Contract Act, the Courts 
will award reasonable 
compensation in all cases 
subject certain exceptions 
e.g., bail bond etc. 


The Indian Contract Act does not recognise the distinc¬ 
tion made in English law betwc^ 
'liquidated dsun^es** and 

According to this Act, even in cases 
where the parties to a contract have, in 
anticipation of a breach, expressly deter¬ 
mined by agreement what shall be the 
sum payable as damages for the breach, the Court is not bound 
to award such sum for a breach but shall ceward for the same 
reasonable compensation not exceeding the agreed sum. Excep¬ 
tions have been made in the cases of (i) a bail bond,-(ii) a 
recognizance, and (iii) a bond given by a person under the provi¬ 
sions of any law or under orders of the Government, in which 
cases the person concerned is liable to pay the whole sum men¬ 
tioned in the document. Illustrations: A contracts w’lth 13 to 
pay B Rs. 1000/- if he fails to pay B Rs. 500/- on a given day 
A fails to pay B Rs. 500/- on that day. EL. is entitled to recover 
from A such compensation, not exceeding Rs. 1000/-, as the 
Court considers reasonable. But if A gives a recognizance 
binding him in a penalty of Rs. 500/- to appear in court on a 
certain day and forfeits his recognizance, he is liable to pay 
the whole penalty [Sec. 74]. 


Illustrations: 

(a) A contracts with B that, if A practises as a surgeon within 
Calcutta, he will pay B Rs S.OOOA. A practises as a surgeon in Calcutta. 
B is entitled to such compensation, not exceeding Rs. 5,000/-, as the 
Court considers reasonable. 

(b) A gives B a bond for the repayment of Rs. 1,000/- with interest 
at 12 per cenk at the end of six months, with a stipulation that in case 
of default, interlst'shall be payable at the rate of 75 per cent, from the 
date of default. This is a stipulation by way of penalty, and B is only 
entitled to recover from A such compensation as the Court considers 
reaSOnabla 

(c) Ji, who owes money to B, a money-lender, undertakes to r^y 
him by delivering to him 10 maunds of grain on a certain date, and 
stipulates that, in the event of his not delivering the stipulated amount 
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by the stipillated date, he shall be liable to deliver 20 maunds. This is 
a stipulation by way of penalty, and B is only entitled to reasonable 

compensation in case of Jl>readi. 

• 

(d) 44*undertakes to pay B a loan of Ra 1,000/- by five equal monthly 
instalments with a stipulation that in default of payment of any instalment, 
the whole shall become due. This stipulation is not by way of penalty, 
and the contract may be enforced according to its terms. 

(e) A borrows Rs. 100/- from B and gives him a bond for Rs. 200/- 
payable by five yearly instalments of Rs. 40/- with a stipulation that, in 
default of payment of any instalment, the whole shall become due. This 
is a stipulation by way of penalty. 



CHAPTER VII. 


iNDEMNiWr AND GUARANTEE. 


§ 1. Indemnity and Guarantee. 

§ 2. Continuing Guarantee. 

§3. Rights of an Indemnity-holder. 

14. Rights and liabilities of Surety. 

§ 5. Discharge of Surety. 

[Note: In, the preceding Chapters we dealt with the 
general principles underlying all contracts. In the present 
Chapter we deal with special kinds of contract viss, Contracts 
of Indemnity and Guarantee. In the next two Chapters we 
<^eal with two other special kinds of contract.] 


§ 1. Indemnity and Guarantee. 

• 

Indemnity: A contract by which one party promises to save 
-f f other from loss caused to him by the 

tra^f taiity". °f promisor himself, or of 

any other person, is called a contract 
of indemnity’ [Sec. 124]. Illustration : A contracts to indemnify 
B against the consequences of any proceedings which C may 
take against B in respect of a certain sum of Rs. 20Q/-. This 
is a contract of indemnity. 


Guarantee: A 


Definiticm of a "Con¬ 
tract of Guarantee". 


contract of guarantee!* is a contract to 
perform the promise, or to discharge the 
liability, of a third person in case of his 
default. The person who gives the 
guarantee is called the “surety”; the person in respect of whose 
default the guarantee is given is called the “principal debtor**; 
and the person to whom the guarantee is given is called the 
“creditor” [Sec. 126]. Illustration: B requests A to sell and 
deliver to him goods on credit. A agrees to do so provided C 
will guarantee payment of the price. C promises to guarantee 
payment. This is a contract of guarantee; C is the surety, 
B is the principal debtor, and A is the creditor. 

Diffnrence lietween "Indemnitj^ and '^GuaFantee” : There 
"Indemnitv” and ^ points of difference between a 

"Ouarwt^’ raiiared: ° contract of Indemnity and a contract of 

^ Guarantee as follows:— 


(a) ifn a contract of indemnity there are two pwtU^ w., 
the promisor and the party to be indemnified by him against 
loss. In. a contract of guarantee, on the'other hand, there must. 
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be three parties viz., the surety, the principal debtor, and the 
creditor. 

c i 

• (b) In a contract of indemnity, the promisor is primarily 

liable and there is no secondary liability; in a contract of guarantee, 
on the other hand, there is both a primary and a secondary 
liability; the principal debtor is primarily liable while the surety 
has secondary liability. 


§ 2. Continuing Guarantee 


A guarantee which extends to a series of trsuisactions 
. . is called a ^'continuing guarantee” 

Ignition. [Sec. IM]. Illustration : A, in consider¬ 

ation that B will employ C in collecting the rents of B’s 
Zaminclari, promises B to be responsible to the amount of Rs. 
5000/-, for the due collection and payment by C of those rents. 
This is a continuing guarantee. 


. Revocation: A continuing guaran- 

Gu^rantee is revoked in the following 

ways:— 

(a) A continuing guarantee tnay at any time be revoked 

by the surety, as to future transaetims, by notice 
to thi creditor [Sec. 130]. Illustration : A in 
consideration of B discounting bills of exchange 
drawn by C, guarantees B for 12 months, the due 
payment of such bills. A can, after, say, three 
months, by notice to B, revoke the guarantee, as 
regards future transactions A, however, would be 
liable for all bills discounted within the three months 
before notice of revocation. 

(b) The death of the surety operates, in the absence of 

any contract to the contrary, as a revocation of a 
continuing guarantee, so far as regards future tran¬ 
sactions [Sec. 131]. 

m 


§ 3. Rights of an Indemnity-holder. 

When sued, the indemnity-holder, acting yithm the scope of 
„. .. , T j his authority, is entitled'to recover from 

hJd^ Indemnity- promisor in a contract of indemnity 

(i) all damages the indemnity-holder may 
have to pay to a third party in respect of the matter to which the 
promise to indemnify applies; (ii) all costs which he may have 
to pay to such third party, if he acts prudently, acting ^under the 
authority of the indemniher and not in contravention of the order 
of the indemnifier; and (iii) all sums paid by him under the 
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terms of a compromise of sudi suit, provided he acted Tis a pru> 
dent man, and not contrary to the orders of the indemniher 

[Sec. 125]. 

§ 4. Rights and Liabieitibs of Surf,ty. 

A. LiaUIity of Surety. 

*niie liability of the surety is co¬ 
extensive with that of the principaL 
debtor, unless it is otherwise provided 
by the contract” [Sec. 128}. 


Surety as liable 
principal debtor. 


as 


B. Rights of Surety. 

As against the creditor: As against the creditor, the 

.Rights at sursty as s»«ty has the following rights: (a) On 
against creditor. payment or performance of the guaran¬ 

teed duty, the surety is invested with all 
the rights which the creditor had against the principal debtor; 
and (b) A surety is entitled to the benefit of every security which 
the creditor has against the principal debtor at the time of the 
contract, whether the surety knows of the existence of such 
security or not; and if the creditor loses or, without the consent 
of the surety, parts with such security, the surety is discharged 
to the extent of the value of the security. Illustration •. C 
advances to B, his tenant, Rs. 2000/- on the guarantee of A. C 
has also a further security for the Rs. 2000/- by a mortgage of 
B’s furniture. C cancels the mortgage. B becomes insolvent, and 
C sues A on his guarantee. A is discharged from liability to the 
amount of the value of the furniture [Secs. 140 & 141]. 


Ri^ts of surety 
against debtor. 


as 


Ad against the principal debtor: In every contract of 

guarantee there is an implied promise by 
the principal debtor to indemnify the 
surety; and the surety is entitled to 
recover from the principal debtor whatever sum he has rightfully 
paid under the guarantee, but no sums which he has paid wrmig- 
fully. Illustration: B is indebted to C, and A is surety for the 
debt. C demands payment from A, and on his refusal, sues A 
fpr the amount. A defends the suit on reasonable grounds but 
is compelled to pay the amount of the debt with costs. A caii 
recover from B the amount paid by him for costs, as well as the 
principal debt [Sec. 145]. 


i 

§ 5. * Discharge of Surety. 


When is a surety dis¬ 
charged from liabiUty? 


A Surety is discharged from his 
obligations as such in the following 
cases:— 
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(i) Variance of Contract: Any variance, made without 
j L surety's consent, in the terms of the 

contract between the principal debtor 
^onsenti« creditor, discharges the surety 

* as to trarllactions subsequent to the 

variance. Illustration: A becomes surety to C for B's conduct 
as a manager in C’s bank. Afterwards, B and C contract, 
without A’s consent, that B’s salary should be raised, and that 
B shall become liable for one-fourth of the losses on overdrafts. 
B allows a customer to overdraw, and the bank loses a sum of 
money. A is discharged from his suretyship by the variance 
made without his consent, and is not liable to make good this loss 
£Sec. 133]. 


(ii) Release or discharge of principal debtor: The surety 
(ii) When debtor is discharged by any contract between the 


released; 


creditor and the principal debtor, by 
which the principal debtor is released, or 
by any act or omission of the creditor, the legal consequence of 
which is the discharge of the principal debtor. Illustration: A 
contracts with B for a fixed price to build a house for B within 
a stipulated time, B supplying the necessary timber. C guarantees 
A’s performance of the contract. B omits to supply the timber. 
C is discharged from suretyship [Sec. 134]. 

(iii) Composition with debtor: A contract between the 

creditor and the principal debtor, 
(iii) When there is a which the creditor makes a composi¬ 
tion with, or promises to give time to, 
or not to sue, the principal debtor dis¬ 
charges the surety, unless the surety assents to such contract. 
But where a contract to give time to the principal debtor is made 
by the creditor with a third person, and not with the principal 
debtor, the surety is not discharged [Secs. 135 & 136]. 


compromise between 
debtor and creditor; 


(iv) Creditor’s act impairing surety’s remedy: If the 

... ™ r pH't r creditor does any act which is inconsis- 

Impairs surety’s remedy. with the rights of Ae surety, or 

omits to do any act which his duty to the 
surety requires him to do, and the eventual remedy of the surety 
]^ims4|f. against the principal debtor is thereby iippaired, the surety 
IS disi^rged. Illustration: A puts M as an apprentice to B, 
and gives a guarantee to B for M’s fidelity. B promises on his 
part that l^e will at least once a month see M make up the cash. 
B omits to see this done as promised, and M* embezzles. A is 
not liable to B on the guarantee [Sec. 139]. 



CHAf^rER VIII. 

Bailment. 


§1. Bailment: Kinds of bailment. 

12. Duty of Bailor to disclose. 

§3. Duties of Bailee. 

§ 4. Right of Finder of goods. 

§5. Bailee's lien: Particular and General lien. 
16. Pledge. 

Rights of Pawnee. 

Rights of Pawnor. 


[Note: In this Chapter, we deal with the special kind of 
contract known as “Bailment.” The Indian Contract Act deals 
with all cla.«!ses of Bailment except bailment of carriage of goods. 
In this work, we deal with bailment of carriage of goods in 
Part IVJ. 


§ 1. Bailmivnt: Kinds ok Bailment. 

The word “bailment" literally means “handing over." In law, how¬ 
ever, it is used in a speaal sense. • 


Definition. 


"A ^bailment* is the delivery of goods by one person to 

another for some purpose, upon a conf 
tract that they shaU, when the 
purpose is accomplished, be returned or otherwise disposed 
of according to the directions of the person delivering than.** 
The person de'livering the goods is called the 'Imilor'*; the 
T'-erson to whom they are delivered is called the “bailee” 
[Sec. 148]. 

The following points should be noted in connection with the 
nature pf bailment as a contract:— 

(i) ICinds of bailment: Firstly, a bailment may be for 
^ ^ , safe custody merely, or for use. lUus- 

tody or for use.' * trahons: (a) A before starting on a 

pilgrimage leaves his valuables with his 
friend B till A returns. This is bailment for safe custody, (b) 
lends his camera to B for one month so that B may take 
o ^ , . pictures. This is bailment for use. 

rSUiSS " Secondly, both these kinds of bailment 

may be gratuitous when the bailee agrees 
to render his services free, or for reward when the bailee charges 
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for his services. Illtutration: B> with whom A leaves his valu¬ 
ables does not charge for his services but renders his services 
gratuitously while a* banker charges for his services when a 
constituent leaves hil valuables with the banker for safe custody. 

f ^ 

^li) Delivery of possession; In a bailment, the bailor 
In Bfliimmt delivers possession of goods to the bailee. 

This delivery may be actual or construc¬ 
tive. Illustrations'. A actually hands 
over his valuables to B for safe custody; 
Again, A’s motor car is stocked in a 
warehouse; A hands over a delivery order to B entitling B to 
receive actual delivery of the car; here delivery is constructive. 
Thus “delivery may be made by doing anything which has the 
effect of putting the goods in the possession of the intended bailee 
or of any person authorized to hold them on his behalf.” It may 
be noted that if a person already in possession of the goods f6r 
another contracts to hold them as a bailee, he thereby becomes 
the bailee, and the owner becomes the bailor, although the 
goods may not have been delivered by way of bailment 
[Secs. 149 & 148]. 


must be delivery of pos¬ 
session, actual or cons¬ 
tructive. 

this is actual delivery. 


§ 2. Duty op Bailor to Disclose 

The bailor is bound to disclose to the bailee the faults of 

the goods bailed, of rvhich the bailor is 
amtre, and which materially interfere 
with the use of them, or expose the bailee 
to extraordinary risks; and if he does not 
make such disclosure, the bailor is res¬ 
ponsible for damage arising to the bailee directly from such 
faults. Illustration: A lends a horse, which A knows to be 
vicious, to B. A does not disclose that the horse is vicious. B 
is thrown and injured. A is responsible to B for damage 
sustained. 


Liability of bailor: 

If bailor is aware of 
faults in goods bailed, he 
must disclose to the 
bailee. 


If the goods are hailed for hire, the bailor is responsible for 
In bailment for hire, ^he d^age, whether he was aware or 

bailor is responsible for not aware of the existence of such faults 

damage, whether he is in the goods bailed. Illustration: A 

aware of faults or not. hires a carriage of B. The carriage is 

unsafe, though B is not aware of it, and A is injured. B is res¬ 
ponsible to A for the injury [Sec. ISO]. 


§ 3. Duties op Bailee. 

The duties and responsibilities of 
Duties of Bailee: the bailee may be summarised as 

^follows:— ' 
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A. Degree of care to be taken: The bailee is bound to 

take as much care of the goods bailed 
(a) Bailee must t^ a man o£ ordinary prudence 

owner* ^ woi^d, under similar circumstances, 

' take of his own goods of the same 

bulk, quality and value as the goods bailed [Sec. 151]. If the 
bailee has taken such care, he is not responsible for the loss, 
destruction or deterioration of the thing bailed, in the absence 
of a special contract [Sec. 152]. 


(b) Bailee must not 
act contrary to condi¬ 
tions; 


B. Bailee’s inconsistaat act: If the bailee does any act 

inconsistent with the conditions of the 
bailment, the contract of bailment is 
voidable at the option of the bailor. 
If the bailee makes any use of the 

goods, which is not according to the conditions of the bailment, 
the bailee is liable to make compensation to the bailor. Illustration: 
A lets to B, for hire, a horse for his own riding. B drives the 
horse in his carriage. The contract is voidable at the option 
of B. If the horse is injured, E is liable to make compensation 
to A [Secs. 153 & 154]. 

C. Mixing with bailee’s goods: If the bailee, 

with the consent of the bailor, mixes the 
(c) Bailee s liab^y goods of the bailor With his own goods, 

m^th Ws oSr R^Sls; ® the bailor and the bailee shall have pro¬ 
portionate interest in the mixture 
[S^ 155]. If the bailee, without the consent of the bailor, mixes 
the goods of the bailor with his own goods, and the goods can be 
separated or divided, the property in the goods remains in the 
parties respectively; but the bailee is bound to bear the*expenses 
of separation or division, and any damage arising from the mix¬ 
ture [Sec. 155]. Illustration : The bailee, without bailor’s 
consent, mixes 100 bales of the bailor’s cotton with-a parti^lar 
mark with his own cotton of a different mark. The bailey is 
entitled to have his 100 bales returned, and the bailer is bound to 
bear the expense of separation, and any damage arising from the 
.mixture. If, in such circumstances, it is impossible to separate 
the goods, the bailor is entitled to be compensated by the bailee 
for the loss of gx>ods [Sec. 157]. 

D. Restoration of goods: The lender of a tldng for use 

4A\ n *1 •' 4 4. 4 require its return, if 

*e loan is gratuitous, wm though 
he lent it for a speaneo tune or 
purpose. *If the borrower has acted in such a manner that the 
return of the thing lent before the stipulated time would 
cause him loss, the lender must indemnify the borrower for 
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the loss [Sec. 159]. The bailee* must return the goods bailed 
without demand on expiration of the time or accomplishment 
gf the purpose [Sec. 160]. M'hen the goods are not duly 
retupied, the bailee is responsibly for any loss, destruction or 
deterioration from that time [Sec. 161]. 


E. Profit from goods bailed: In the absence of a con^ 
- . „ , ... tract to the contrary, the bailee is 

!»«nd to deliver to^the 
increase or profit which 
accrued from the goods bailed [Sec. 163]. Illustration'. A 
leaves a cow in the custody of B to be taken care of. 
The cow has a calf. B is bound to deliver the calf as well as 
the cow to A. 


bailor any 
may have 


§ 4. Right oi? Finder oe Goods : Lien of Finder. 

The finder of goods has no right to sue the owner for 
n- u. £ «T?. j M f compensation for trouble and expense 
soSf voluntarily incurred by him to preserve 

the goods and to find out the owner; but 
he may retain the goods against the owner until he receives such 
compensation; and where the owner has offered a specific reward 
for the return of goods lost the finder may sue for such reward, 
and may retain the goods until he receives it [Sec. 168]. 
“When a thing which is commonly the subject of sale is lost, 
if the owner cannot, with reasonable diligence, be found, or if 
he refuses, upon demand, to pay the lawful charges of the 
finder, the finder may sell it (1) when the thing is in danger 
of perishing or of losing the greater part of its value, or 
(2) when the lawful charges of the finder, in respect of the 
thing found, amounts to two-thirds of its value [Sec. 169]. 
[See Sec. 71, P. 52]. 


5. Bailee's Lien 

Particular lien: 


PARTICUtAR AND GENERAL LlEN. 


(i) Particular lien; 


Where the bailee has in accordance with' 
the purpose of the bailment, rendered 
any service involving'the exercise of 
labour or skill in respect of the goods bailed, he has, in the 
al)sence of a contract to the contrary, a right.to retain such 
goods until he receives due remuneration for the services he 
has rendered in respect of them. Illttstration : A delivers a 
rough diamond to B, a jeweller, to be cut and polish<ed; which 
IS accordingly done. ,B is entitled to retain the stone till he 
is paid for the services he has rendered [Sec* 170]« . I ^ . 
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General Uen: Bathers,*factors, wharfingers, attorneys of 

(ii) GeMna Ifcn. ? "j***.^”* “<* Policy-brokers may, 

' in the absence of ^ contract to the con¬ 

trary, retain, as security for a general balance of accost, afty< 
goods bailed to them; but no other persons have a right tif retain 
as a security for such balance, goods bailed to them, unless there 
is an express contract to that effect [Sec. 171]. 


" / 


§ 8. Pledge. 

A "Pledge” is a bailment of goods as security for pnyment 
... of a debt or performance of a promise* 

^ * "* The bailor, in this case, is called the 

pawnor^’\ the bailee is called the “pawnee” [Sec. 172]. Illus¬ 
tration'. A borrows money from R on the security of his gold 
watch. The transaction is a pledge, A is the pawnor, and B is 
the pawnee. 


A. Rights of Pawnee. 

1. Right of retainer: Pawnee's lien: The pawnee may 

retain the goods, not only for payment 
(.) Pawnee has a hen, performance of the 

promise, but for the interest of the debt, and all necessary 
expenses incurred by him in respect of tfie rwssession or for 
the preservation of the goods pledged [Sec. 1Z3]. The 
pawnee shall not, in the absence of a contract to the contrary,, 
retain the goods pledged for any debt or promise other 
than the debt or promise for which they are pledged; but 
such contract, in the absence of anything to the contrary,, 
shall be presumed in regard to subsequent advances made by 
the pawnee [Sec. 174], 

2. Extraordinary expenses: The pawnee in entitled to 

receive extraordinary expenses incurred 

(ii) Pawnee may re- jjy {qj. preservation of the 

goods pledged [Sec. 175]. He has 
no right of retainer for such expenses. 


cover extraordinary 
p«ises incurred) 


ex- 


3. When 


pawnor 


(iii) Pawnee may sue 
Pawnor when the latter 
default) 


defaults: When the pawnor makes 
default, the pawnee may bring a suit 
upon the debt or promise, and retain the 
goods as a collateral security; or he may 
sell the thing pledged giving the pawnor 
reasonable notice of the sale. If the proceeds of the s^e are less 
than the amount due, the pawnor is still liable to pay the balance; 
if the proceeds are greater, the pawnee shall pay over the* surplus 
to the pawnor ISwj. 178]. . 



'72 


JSLEMENTS OP COMMERCIAL LAW 


B. Right of PawiKNr. 


Where the pawnor makes default in payment of debt or 

' may mdeem* P™”***' 

before stipulated time, he may redeem the 

goods pledged at any subsequent time 

before the actual sale of them [Sec. 177]. 

Note: Lien. 


"Lien” is a right in one man to retain that which is in his 

possession belonging to another until 
certain demands of the person in 
possession are satisfied. 


Definition. 


It should be no^ed that a "Lien” is given by law, and not 

. by contract. Illustration : When tho 

owHcT of B Tough diamond delivers it to 
operation of law. ^ jeweller to be cut and polished, which 

is accordingly done, the jeweller is 
entitled to retain the stone till he is paid for the services he has 
rendered. The jeweller is given this right by law, and not by 
any contract with the owner. If, however, there be a contract to 
the contrary between the jew’ellcr and the owner, the lien may be 
superseded by such contract. 

*■ 

As a rule, a hen does not arise until possession of the property is 
obtained but in exceptional cases, possession is not essential lo constitute 
lien in the cases of liens for seamen’s wages and bottomry bonds 
ISec Part IV]. 


When a lien arises 

It 

"Possessory lien” de¬ 
fined. 


upon possession of the pn^erty, it is 
called "Possessory Lien.” The Indian 

Contract Act deals only with Possessory 
Liens 


Two kinds of "Pos¬ 
sessory lien” : 


Possessory Liens are divided into 
(i) General Liens, and (ii) Particular 
Liens. - 


A General Lien entitles a person in 
possession of goods to retain them until 
all claims or accounts k}f*the person in 
possession against the owner of the 
goods are satisfied. Under Sec. 171 of the Indian Contract Act, 
(a) Bankets, (b) Factors, (c) Wharfingers, (d) Attorneys of 
High Court and (e) Policy-brokers (and no others) have a 
general ,Iien (in the absence of a contract to the contrary) to 
retain aS a security for a ^neral balance of account tmy g^ds 
bailed to them. Thus ati attorney (also called a solicitor) 6f a 


2. G^eneral Lien: 

(1) General "Posses- 
swy lien;” and 
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High C^urt has a general lien*on all the papers of his client in his 
possession in his professional capacity as such attorney; the 
attorney has a lien on them for all the cost§ due to him from the 
clieht; if the client discharges the attorney, the latter is npt bouhd* 
to deliver the papers of th^ client till all his dues are ^tisfied 
[See P. 71]. 


2. Particular Lien: A Particular Lien is the right to 

retain goods belonging to another untU 
charges in respect of those goods haue 
been paid [See P. 70]. 


(2) Particular 
sessory lien". 


"Pos- 


, ■ 

Thus while a "Particular Lien" attaches upon specific goods 
for the unpaid price or carriage thereof or for the work and 
labour bestowed thereupon, a "General Lien” entitles a person in 
possession to retain goods not only for demands arising out of 
the goods retained, but for a general balance of accounts in favour 
of certain persons. 


The Indian Contract Act provides for the following "particular hens" 

vU., (1) Particular Lien of Finder of goods— 
Illustrations: ^ igg. (g) Bailee's Particular Lien- 

S:c. 170; (3) Pawnee’s Particular Lien—Sec. 173; (4) Agent’s Particular 
Lien —Sec. 221. 


The Indian Sale of Goods Act, 1930 provides [or Unpaid Seller's Lien 
Sec. 47. 



CHAPTER TfX. 


Agency. 


§ 1. Appointment and authOTity of Agents. 

§ 2. Dineroit classes of Agents. 

§3. Extent of Agent’s autnority. 

§ 4. Sub-Agents. 

§5. Agent’s duty to Principal. 

§ 6. Principal’s duty to Agent. 

§7. Effect of Agency on contracts with third persons. 
§8. Termination of Agency. 


[Note: It is not possible for any man, specially one 
engaged in trade and commerce, to transact all his business 
personally. He has to employ other persons. Such other 
persons may be agents, servants, contractors etc. In this Chapter 
we shall deal with the incidents of the contract of Agency]. 


§ 1. Appointment^ and Authority op Agents 

Agent: "An *agent’ is a person employed to do any act 
__ ... for another or to represent another in 

Definition. dealings with third persons” The 

person for whom such act is done, or who is so represented is 
called the 'principal* [Sec. 182]. 


The test for determining whether a person is an agent is 

whether he tias the pozuer of representing 
‘Agent’ distinguished /„•, fnwipol, ie, making his principal 

tISorr™ “”■ answerabli to thirf persons. An agency 

is an employment for the purpose of 
bringing the employer into legal relation with another party. An 
agent, therefore, should be distinguished from a Servant and a 
Contractor. A Servant does not necessarily create relations 
between his employer and third persons while an Agent always 
does that. A Contractor though he is em{3o]^ed to act for 
another does the work independently of the employer’s control, 
and does not represent his employer in relation to other persons. 

a 

WIm> may employ agent: Any person who is of the age of 
The ‘‘Principar must majority according to the law k> which 
be a major andof sound he is subject, and who is of sound mindt 

^may employ an agent [Sec. 183]. 
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Who may be en egent? As between the principal and third 
A minor may be an persons, any person may become an 
as betwttn the agent. Thus, between the principal 
principal and third per- ajid third persons, even a minor dr k 

lunatic may become an agent. * But no. 
person who is not of the age of majority and of sound mind can 
become an agent, so as to be resj>onsiblc to his principal [Sec. 184]. 


How agency i« created: An agency may be created 
How is Agency ^ person may become an 

created? agent, in the following ways:— 


(a) Express or implied authority: The authority of an 

agent may be expressed or implied. Art 
(a) Whm the princi- authority is expressed when it is given by 

to act on his behalf; words spoken or written. An authority 

is implied when it is to be inferred from 
the circumstances of the case [Secs. 186 & 187]. Illustration : 
A owns a shop in Scrampur, himself living in Calcutta, and 
visiting the shop occasionally. The shop is managed by B and 
R is in the habit of ordering goods from C in the name of A 
for the purposes of the shop, and paying for them out of A’s- 
funds with A's knowledge. B has an implied authority from A 
to order goods from C in the name of A for the purposes of the 
shop. R is A's agent. * 


■(b) Ratification: Where acts are done by one person on 

behalf of another^ but without his 
knowledge or authority, he may elect tO' 
ratify or disown such act If he ratify 
them, the same effects will* follow as if 
med by his authority [Sec. 196]. Thus 
other nitin becomes his agent. 


(b) When the princi¬ 
pal ratifies the acts of 
another; Ratification. 

they had been perfo: 
upon ratification, the 


Ratification may be expressed or may be implied in the conduct 
of the person on whose behalf the acts are done [Sec. 197). Illustration: 
A, without authority, buys goods for B. A afterwards sells them to C 
on his own account. B’s conduct implies a ratification of the purchase 
made for him by A. 


No valid /atification can be done by a person whose knoivhdge of 
the facts of the case is materially defective [Sec. 198]. 

\ I 

A person ratifying any unauthorised act done on his behalf ratifies, 
the whole of the transaction of which such act formed a part [Sec. 199]. 


The ratification of an unauthorised act cannot injure' a third 
party [Sec. 200]. Illustration • A holds lease from B, terminate 
on three months’ notice., C, ap unautfiorised persoiii gives pot^C^ 
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of termination to A. The notice ednnot be ratified by B so as 
to be binding on A. 

* * (c) Agency by holding out or Agency by Estoppel: 

A ‘ u T? * ^ When an agent has, without authority, 
pgj_ Bcncy y s op- incurred obligations to third 

persons on behalf of his principal, the 
principal is bound by such acts or obligations, if he has by his 
words or conduct induced such third persons to believe that 
such acts or obligations were within the scope of the agent's 
authority. Illustration : A entrusts B with negotiable instruments 
endorsed in blank. B sells them to C in violation of private orders 
from A. The sale is good. 


§ 2. Different Classes of Agents. 

It is usual to classify agents into Special agents, and General 

c . , .' . agents A Special agent is one who 

Special agents and ^ ..u -i. i ^ c ■ i 

Ceneral agents authority to act for some special 

occasion or purpose which is not within 
the ordinary course of his business or profession A Special 
agent is appointed for soiTie single particular purpose, e.g., to 
recover a certain debt. A person -riealing with a Special agent 
must discover the limits of the agent’s authority, and cannot charge 
the principal with a contract in excess of that authority. A 
Ceneral agent, on the other hand, is one who has authority, 
arising out of and in the ordinary course of his business or 
profession, to do some act or acts on behalf of the principal in 
1 elation thereto eg., to conduct a business. 

Mercantile Agents: In mercantile transactions, various 
,, . . classes of agents are usually employed 

Me«a.t.le Agent, : _ Factors, Brokers, InsurLce Igtltts, 

Del credere agents, auctioneers etc. Let us briefly consider the 
nature of these agencies. 


Factor: A Factor is a mercantile agent who in the 
p ^ ordinary course of business is entrusted 

* with the possession of ttie‘goods, or of 

the documents of title thereto. 


Brokei^: A broker is a mercantile agent who in the 
„ . ordinary course of his business is 

• emi^oyed to make contracts fOr thjs 

^urchase'or sale of property or goods of whidi he is not entrusted 
.with the possession or documents of title. 
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Insurance Agent; 

Insurance. Agent. 


Air Insurance agent is employed to 
negotiate and effect policies of insur¬ 
ance. 


Del Credere Agent A Del Credere Agent is one who^ 
n I t usually for extra remuneration, under- 

* g . takes to indemnify his employer against 

loss arising from the failure of persons with whom he contracts 
to carry out their contracts. A del credere agent is in effect a 
surety for the persons with whom he deals to the extent of any 
default, by insolvency or something equivalent, but not to the 
extent of a refusal to pay based on a substantial dispute as to 
the amount due. Certified brokers of Stock Exchange Associa¬ 
tions are del credere agents of their constituents. 


r Auctioneer: An auctioneer is an agent who is employed 
Aiirtirwi#^r ^ public auction. He may be 

agent for both seller and buyer, and may, 
or may not, be entrusted with possession of the goods to be sold 
or documents of title thereto. 


In addition to these classes of agents, there may be numerous 
other classes according to the nature of the businesses in which 
parties are engaged. 


§ 3. Extent op Agent's Authority. 


Extent 

authority. 


of Agent’s 


“An agent having authority to do an act, has authority to do 

every lawful thing necessary in order 
to do such act” [Sec. 188]. Illustration ; 
A is employed by B, residing in London, 
a debt due to B. A may adopt any legal 
the purpose of recovering the debt, and 


to recover at Bombay 
process necessary for 


may give a valid discharge for the same. 


“An agent having an authority to carry on a business has 
authority to do every lawful thing necessary for the purpose, 
or usually done in the course of conducting such business” 
[Sec. 188]. Thus such an agent's authority is greater than the 
authority of an* agent of the former kind. Illustration: A 
constitutes B his agent to carry on his business of a ship-builder. 
B may purchase timber and other materials, and hire workmen, 
for the purpose of carr 3 dng on the business. 


In an emergency, an agent has authority to do all such acts 
for the purpose of protecting his principal from loss as would 
be done by a person of ordinary prudence, in his own case. 
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under similar circumstances [Sec. 189]. Illustraiion’. A consigns 
provisions to B at Calcutta, with directions to send them 
immediately to C at Cuttack. B may sell the provisions at Calcutta, 
If they will not bear the journey to Cuttack without spoiling. 


§ 4. Sub-Agivnts. 


"A *8ub-agent’ is a perscm employed by, and acting under 
_ - . ' the control of, tbe original agent in 

Definition. business of the agenc^' [Sec. 191]. 

An agent cannot employ a sub-agent unless by the ordinary 
The general rule is that custom of the trade o sub-agent fnay, 

an Agent cannot employ or from the nature of the agency, a 

sub agent. sub-agent must, be employed. , 


"Where a sub-agent is properly appointed, the principal 
If sub-agent properly i®, so far as regards third persons, 

appointed, principal is represented by the sub-agent, and is 

bound by acts of the sub- bound by and responsible for his acts, 

as if he were an agent originally 
appointed by the principal. The agent is responsible to the 
principal for the acts of the sub-agent. The sub-agent is res¬ 
ponsible for his acts ko the agent, but not to the principal, except 
in the case of fraud or wilful wrong ” [Sec. 192]. 

"Where a sub-agent has been appointed by an agent 

without authority to do so^ the agent 
not pro- stands towards such person in the rela- 
principa ^ principal to an agent, and is 

responsible for his acts both to the 
principal and to third persons; the principal is not represented 
by or responsible for the acts of the person so employed, 
nor is that person responsible to the principal” [Sec. 193]. 

When an agent, having ajithority to name another person 
to act for the principal, has named another person accordingly, 
such person is not a sub-agent but an agent of the principal for 
such business [Sec. 194]. Illustration : A directs B, his solicitor, 
to sell his estate by auction, and to employ in •auctioneer for 
that purpose. B names C, an auctioneer, to conduct the sale. 
C is not a sub-agent, but is A’s agent for the conduct of the sale. 
"In selecting such agent for his principal, the agent is bound 
to exercise the same amount of discretion as a man of ordinary 
prudence would exercise in his own case; aijd.if he does this, 
hfe is not responsible to the principal for the acts of the agent so 
selected” [See. 195]. 


If sub-agent 
perly appoint^, 
is not bouna 



agent's duty ^ n 

§ S.'-^GENT^s Duty to Principai,. 

An Agent has the fallowing duties towards the Principal :— 

(i) Duty in conducting business: An agent is bound *to* 

conduct the business of his principal 
(i) is bound to according to the directions given by the 

pal’s directions; principal, or in the absence of any such 

directions, according to the custom pre¬ 
vailing in the business. When the agent acts otherwise, if any 
loss is sustained, he must make it good to his principal, and if 
any profit accures, he must account for it [Sec. Zll]. Illustration : 
A, an agent engaged in carrying on for R a business, in which 
it is the custom to invest from time to time, at interest, the 
moneys which may be in hand, omits to make such investment. 
A must make good to B the interest usually obtained by such 
investments. 

(ii) Skill and Diligence required: The agent is bound to' 
(li) Agent is bound to conduct the business of the agengy with 

act with reasonable dili- as much skill as is generally possessed 
gence and use such skill by persons engaged in similar business, 
as he possesses; unless the principal has notice of his 

v/ant of'skill. The agent is always bound to act with reasonable 
diligence, and to use such skill as he possesses; and to make 
compensation to his principal .in respect ^f the direct conse¬ 
quences of his own neglect, want of skill or misconduct, but not 
in respect of loss or damage which are indirectly of remotely 
caused by such neglect, want of skill or misconduct [Sec. 21ZJ. 
Illustration: A, a merchant in Calcutta, has an agent, R, in 
London to whom a sum of money is paid on A*s account, with 
orders to remit. B retains the money for a considq,rable time. 
A, in consequence of not receiving the money, becomes insolvent. 

B is liable for the money and interest from the day on which it 
ought to have been paid, according to the usual rate and for any 
further direct loss e.g, by variation of rate of exchange, but 
not further. 


(Hi) Agent is bound to 
render accounts; 


(iii) Agent’s accounts: An agent 
is bound to render proper accounts to 
his principal on demand [Sec. Z13]. 


(iv) Agoit’a duty to commimicate: It is the duty of an 

agent, in cases of difficulty, to use all 
(iv) Agent is bound reasonable diligence in communicating 

principal in diflSculty; Ppncipal, and m seeking to 

obtain his instructions [Sec. 214j» 


(v)*Ageiit dealing on his own account: If an. agent 
(V) Agent cannot deal deals on his own account without 
on his own account; nrst obtainmg the consent of his pnn- 
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cipal and acquainting him witlr all material circumstances 
which have come to his knowledge, the principal may repu- 
d^te the transaction, if the case shows either that any 
* material. fact has been dishonestly-concealed from him by the 
agent, or that the dealings of the agent have been disadvantageous 
to him [Sec. 215]. Illustration: A directs B to sell A's 
estate. B, on looking over the estate before selling it, finds a 
mine on the estate which is unknown to A. B informs A that 
he wishes to buy the estate for himself, but conceals the discovery 
of the mine. A allows B to buy, in ignorance of the existence 
of the mine. A on discovering that B knew of the mine at the time 
he bought the estate, may either repudiate or adopt the sale at 
his option. If an agent, without the knowledge of his principal, 
deals with the business on his own account instead of on account 
of his principal, the principal is entitled to claim from the agent 
any benefit which may have resulted to him from the transaction 
[Sec. 216]. Illustration ; A directs B. his agent, to buy a certain 
house for him. B tells A it cannot be bought, and buys the 
house for himself. A may, on discovering that B has bought the 
house, compel B to sell it to A at the price B gave for it. 


(vi) Agent’s duty to pay: Subject to his lien (See viii) 

the agent is bound to pay to his principd 
all sums received on his account 

[Sec. 218]. 


(vi) Agent is bound to 
pay all sums. 


(vii) *When Agent’s remuneration becomes due: In the 

absence of a special contract, payment 
for the performance of an act is not due 
to the agent until the completion of such 
act. An agent who is guilty of mis¬ 
conduct is not entitled to any remuneration in respect of that 
part of the business which he has misconducted [Sec. 219]. 


(vii) Agent is entitled 
to remuneration when act 
is completed 


(viii) Agent Lien: In the absence of any contract to the 
...... ^ contrary, an agent is entitled to retain 

untrws £ properties of the principal r«eived by 

him* until the amount due to himself has 
been paid or accounted for to him [Sec. 221]. 

§ Principal’s Duty to Agent. ' < 

The Principal has the following duties towards the Agent :— 

(a) The principal is bound to indemnify'the agent against 

the conse(puences of all lawful acts done 
by such agent in the exercise of the 
authority conferred upon him 


(a) Principal is bound 
to indemnify Agent for 
lawful acts: 


[Sec. 222]. Illustration x B, at Singa- 
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pur, under instructions froni*A of Calcutta, contracts with C to 
deliver certain goods to him. A does not send the goods to 
anci C sues B for breach of contract. B informs A of the suit, 
and A authorizes B to defend the suit. B defends the suit^ and is 
compelled to pay damages and costs, and incurs expenses. A is 
liable to B for such damages, costs and expenses. 

(ft) Where the principal employs an agent to do an act, and 

the agent does the act in good faithy 
■ Principal is bound principal is liable to indemnify the 

ionsSuMCK^S^icte^dSS against the consequences of that 

m good faith; act, though it causes an injury to the 

right of third persons [Sec. 223]. 
Illustration'. A, a decree-holder and entitled to execution of B’s 
goods, requires the officer of the Court to seize certain goods,. 
Representing them to be the goods of B. The officer seizes the 
goods, and is sued by C, the true owner of the goods. A is liable 
to indemnify the officer for the sum which he is compelled to pay 
to C, in consequence of obeying A’s directions. 


(c) Principal is - not 
liable to indemnify 
Agent against conse¬ 
quences of criminal act; 


(c) Where the principal employs an agent to do a criminal 

act, the principal is net liable to the 
agent to indemnify him against the 
consequences of that act [Sec. 224]» 
Illustration: A eniploys B to beat C^ 
and agrees to indemnify him against all 

consequences of the act. B thereupon beats C, and has to pay 
damages to C for so doing A is not liable to indemnify B for 
those damages. 

(d) The principal must make compensation to his agent in 

respect of injury caused to ^such agent 
by the principal's neglect or want of 
skill [Sec. 225]. Illustration: A 

employs B as a bricklayer in building a 
house, and puts up the scaffolding him¬ 
self. The scaffolding is unskilfully put up, and B is in conse¬ 
quence hurt. A must make compensation to B. 


(d) Principal is bound 
to compensate Agent for 
injury caused by Prin- 
dpal’s neglect etc. ; 


E£Fects of Agency on 
third persons: 


§ 7. Effect of Agency on Contracts with third Persons. 

The question of agency on contracts- 
with third persons may be considered 
under the following heads:— 

• (1) Agent's'acts enforceable against Principal: Contracts 

entered into through an agent, and obli- 

against PrincSlt agen^ may be, enforced in ^ same 

manner and will have the saW legal 


*6 
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consequences, as if the contracts had been entered into and acts 
done by the principal in person [Sec. 226]. illustration: A, 
being B’s agent with' authority to receive money on his behalf, 
receives from C a sum of money dile to B. C is discharged of 
his obligation to pay the sum in question to B. 


(2) When Agent acts 
In excess of authority, 
the Principal is not res¬ 
ponsible to third persons 
in respect of such acts. 


.^( 2 ) Agent acting in excess of authority; When an agent 

does more than he is authorised to do, 
two things may happen vis., the part of 
what he does within his authority 
may, or may not, be separable 

from the part which he does 
beyond the scope of his authority. In the 
former case, so much of what the agent does within his authority 
is binding as between him and his principal while in the latter 
case, the principal' is not bound to recognise the transaction 
[Sec. 227]. Illustrations: A, being owner of a ship and 
cargo, authorizes B to procure an insurance for 4000 rupees on the 
ship. B procures a policy on the ship, and another on the cargo. 
A is bound to pay the premium for the policy on the ship but not 
for the policy on the cargo. But if A authorizes B to buy 500 
sheep for him, and B buys 500 sheep and 200 lambs for one sum 
of 6000 rupees. A may repudiate the whole transaction. 


in usual course is notice 
to Principal. 


(3) Notice to agent: Any notice given to or information 

obtained by the agent in the course 

(3) Notice to Agent Qf business transacted by the 

agent for the principal, shall, 
as between the principal and 
third parties, have the same legal consequences as if it had been 
given to or obtained by the principal [Sec. 229]. Illustration: A 
is employed by B to buy from C certain goods, of which C is the 
apparent owner, and buys them accordingly. In the course of 
the treaty for the sale, A learns that the goods really belonged to D, 
but B is ignorant of that fact. B is not entitled to set-off a debt 
owing to him from C against the price of the goods. 

(4) Agent*s personal right and liability: In the absence of 

any contract to that, effect, an agent 
cannot personally enforce contracts 
entered into by him on behalf of the 

principal, nor is he personally bound by them. Such a contract 
shall bft presumed to exist in the following cases :— 

(a) Where the contract is made by an agent for the sale w punhase 
of goods for a merchant resident ahrpadi 

(h) Where the agent does not disdose the name of his principal; 
and 


<4) Agent’s personal 
liat^ity. 
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(c) Where the principal, though disclosed, cannot be sued e.£.. 
Sovereigns, foreign ambassadors etCi [Sec. 230]. 

(5) Undisclosed Princi- (^) Uodiscloied Principal: The 

pal; Rights and liabilities provisions in cases where the principal 
of parties where Principal is not disclosed may be summarised 
IS undisclosed. thus •_ 

(a) If an agent makes a contract with a person who 

neither knov^s, nor has reason to suspect, that he is 
an agent, his principal may require the performance 
of the contract; but the other contracting* 
party has, as against the principal, the same rights 
as he would have had as against the agent if the 
agent had been principal. Illustration: B, an 
agent of A, contracts to buy some cotton from C. 
C does not know that B is A's agent. In this case, 
R can sue C if C breaks the contract, and C can 
sue B if B breaks the contract. A also can sue C, 
and C also can sue A in case of breach. 

(b) If, in the above case, the principal discloses himself 

before the contract is completed, the other contract¬ 
ing party may refuse to fulfil the contract, if he can 
show that he would not have entered into the 
contract, if he had known who was the principal, 
or that the agent was not the principal [Sec. 231]. 

(c) The undisclosed principal, if he requires the per¬ 

formance of the contract, can only obtain such 
performance subject to the rights and obligations 
subsisting between the agent and the other contract¬ 
ing party [Sm. 232], Illustration : A, who 
owes SOO rupees to B, sells 1000 rupees' worth of 
rice to B. A is acting as agent for C but B has no 
knowledge of that. C cannot compel B to take the 
rice, without allowing him to set-off A's debt. 

. • 

(6) Right of person dealing with agent personally liable: 

(6) Where agent perso In cases where Ae ^ent is ^rsonally 

naily liable, third party liable, a person dealing with him may 

mav hold both principal hold either him, or his principal, or 

and agent liable. both of them liable [Sec. 233]. Illus¬ 

tration: A enters into a contract with P to sell him 100 bales of 
cotton, and afterwards discovers that B was acting as agent for C. 

A may sue either B or C, or both, for the price of the cotton. , 
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(7) Liability of pretended agent'. A person untruly 

representing himself to be the authorized 
agent -of another, and thereby inducing 
a third perscSi to deal with him as such 

agent, is liable, if his alleged employer does not ratify his acts, to 
make compensation to the other. Again, the pretended agent i.s 
not entitled to the performance of the contract [Sec. 235]. 

(8) Effect of misrepresentation etc by agent : Misrepresen- 
(8) Effect of misre- tations made, or frauds committed, by 

presentation etc., by agents, acting in the course of their 
agent. business for their principals, have the 

.same effect on agreements made by such agents as if such mis¬ 
representations or frauds had been made or committed by the 
principals; but misrepresentations made, or frauds committed, by 
agents, in matters which do not fall within their authority, do not* 
affect their principals [Sec. 238]. Illustration: A being B’s 
agent for the sale of goods, induces C to buy them by a misre¬ 
presentation, which he was not authorized by B to make. The 
contract is voidable, as between B and C, at the option of C. 


(7) Pretended agent 
uable to otxnpensate. 


y 

§ ^ TliRMINATlON OF AciiNCY [Sec. 201]. 

An agency mayiie terminated in the following ways— 

(i) Evocation by Principal: Renunciation by ^Igent: An 

agency is terminated by the principal 
revoking his authority or by the agent 
renouncing his business. Revocation 
and Renunciation may be expressed or 
implied in the conduct of the principal or agent respectively as the 
case may be. Reasonable notice must be given of revocation or 
1 enunciation; otherwise the damage resulting to the principal or 
the agent, as the case may be, must be made good to the one by 
the other. 


Agency 

minated 

ways: 


may 

in 


be ter- 
differenl 


(ii) Completion of agency: All agency is terminated by the 
business of the agency being completed. 

(iii) Death or insanity of the parties: An agency is 

terminated by either the principal or the agent d^iifg or becoming 
of unsound mind. When an agency is terminated by the principal 
dying or becoming of unsound mind, the agent is bound to take, 
on b^alf of the representatives of his late principal, all reasonable 
steps for the protection and preservation of the interests entrusted 
to him. • 

(iv) Insolvency of Principal: An Agency is terminated by 
the principal being adjudicated an insolvent. . 
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The general rules gove^ing the termination of agency are 
Exceptions: subject to the following limitations:— 

(1) Authority coupled unth interest: • “Where the agent Jia^ 
himself an interest in the property which forms the subjec];-matter 
of the agency, the agency cannot, in the absence of an express 
contract, be terminated to the prejudice of such interest" 
[Sec. 202]. Illustrations: A gives authority to B to sell A’s 
land, and to pay himself, out of the proceeds, the debts due to 
him from A. A cannot revoke this authority, nor can it b6 
terminated by his insanity or death. 

(2) Authority partly exercised: “The principal cannot 
revoke the authority given to his agent after ^e authority has 
been partly exercised so far as regards such acts and obligations' 
as arise from acts already done in the agency [Sec. 204]. 

mIllustration: A authorizes B to buy 1000 bales of cotton on 

account of A, and to pay for it out of A’s money remaining in B*s 
hands. B buys 1000 bales of cotton in his own name, so as to 
make himself personally liable for the price. A cannot reVoke 
B’s authority so far as regards payment for the cotton. 

(3) Termination as to third persons: “The termination of 
the authority of an agent does not, so far as regards the agent,- 
take effect before it becomes known to him, or, so far as regards 
third persons, before it becomes known «to them [Sec. 208]. 
Illustration: A directs B, his agent, to pay certain money to C. 
A dies, and O takes out probate to his will. B, after A’s death, but 
before hearing of it, pays the money to C. The payment is good 
as against D, the executor. 
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Th]^ Law op Contract 
CHAPTER I.—DEFINITIONS. 

1. Explain: 'Tn order that an offer may be made binding by accep¬ 
tance, it must be made in contemplation of legal consequences.” A offers 
a reward to whosoever shall do a certain thing. B does the thing, not 
knowing of the advertised reward. Is A bound to pay the reward to B? 

< [Hints: See P. 7. If A’s affer was not commumcated to B, 
B cannot be said to have accepted the offer, and therefore there was no 
contract, and A is not hound to pay the reward to B ] 

2 Can there be tacit acceptance of an offer? 

3 ”A mere mental acceptance not evidenced by words or conduct 
is in the eye of law no acceptance.” Comment. 

4. How can you accept an offer by acting on it? Refer to the case of 
Carlin V. Carbotic Smoke Ball Co. 

5. B claims to have invented a specific medicine for Typhoid. The 
medicine is priced Rs. 10 a phial. He puts advertisements in newspapers 
describing iiy glowing terms the merits of the newly invented medicine. 
The advertisement adds that B would pay damages to the extent of 
Rs. 10000/- if anybody dies of Typhoid after the medicine has been 
administered to him for seven days. X the father of Y who is an infant, 
buys the medicine. Y is dor/n with Typhoid. The medicine is adminis¬ 
tered to Y fol ten days. Y dies. Has X any remedy against B?” 

[Hints: The facts of thts case are similar to the facts of the leading 
English case—CarlUl <v. Carbolic Smoke Ball C. Ses Page 8. 
There is a valid acceptance of the offer. The contract ts formed. The 
party injured is entitled to damage under the contract.] 

6. Define Qmsideration. What are the points of difference between 
the English Law and the Indian Law on the subject of Consideration of a 
Contract?' 

7. "No stranger to the consideration can take advdhtage of a contract 
though made for his benefit.” Ccxnment on this and compare it with 
the law in India. "In the law of England, certain principles are funda¬ 
mental. One is that only a person who is a party - to a contract can 
sue on it. Our law knows nothing of a jus quaesitum tertio arising by 
way of contract. Sudi a right can be conferred by way of property, as 
for example, under a trust but it cannot be a}nferred on a stranger to a 
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contract as a right to enforce the contract m personam" (Lord Haldane 
ii» Dunlop V. Self ridge). Comment and compare the law enunciated here 
with the Indian law. 

8. “Past consideration is no consideration"." Discuss with reference i 

to both the English and the Indian Law. ^ • 

9. "A consideration may be executed, executory or past". Explain 
fully. 

10. “A man cannot acquire rights under a contract to whidi he is 
not a party". Discuss. Are there exceptions in Indian Law? 

11. Comment on the following: "Consideration need not be adequate, 
but must be real.” 

12. A sells 5 bighas of land in Calcutta for Rs. 5/- to B. Is this 
contract a valid contract^ E desires to have it set aside. Can he do so? 
ITnder what circumstances? 

[Hints: In this case, the constderation is inadequate. Now the rule 
laid doum in Sec. 25 of the Act is that an agreement to which the consent 
of the promisor is freely given is not void merely because the consideration 
is inadequate but the inadequacy of the consideration may be taken into 
account by the Court in determining the question whether the consent of 
the promisor was freely given ] 

13. What constitutes an Agreement? 


CHAPTER II —COMMUNICATION. 

1. When IS an offer complete? How and when can an offer be 
revoked? A proposes by a letter sent by post to sell his house to B. 
B accepts the proposal by a letter sent by post. When can B revoke his 
acceptance’ 

2. Explain clearly the law relating to communication of offer and 
acceptance in the law of contracts. 

3. Briefly discuss the law relating to offer and acceptance by post. 

4. How and on what grounds do proposals stand revoked? Is there 
any limit in time after which revocation of proposals and acceptance 
cannot be made? . 

5. A writes a letter from No. 10, Clive Street, Calcutta to B in Agra 
proposing to B to sell his house at Calcutta for Rs. 20,000/* A’s letter 
concludes as follows:* “If you accept my proposal please communicate your 
acceptance by telegram to my address at Na 10, Clive Street.” Due to 
cyclone, the telegraph office at Agra cannot function. B writes back to A 
agreeing to his proposal'. A refuses to sell the house to B. Has B any 
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remedies against A ? What would be your answer if B communicates his 
acceptance by telegram to A but the telegram does not readi A, A having 
left Calcutta due to bombing from the air? 

> ' (Hints: In the fiiSt ease, A in his proposal prescribes the manner 

in which *it is to be accepted viz., by teWgram. As B does not do that, 
B has no remedies against A In the second case, the communication 
of the acceptance is complete as against A, the Proposer, when B sends 
the telegram. Hence the contract is complete, and B can enforce the 
same against A. The fact that the telegram did not reach A, he having 
left Calcutta due to bombing, is wholly immaterial. See Secs. 7 and 4 
of the Act\ p. 7 & pp. 18-20.] 

6. X offers to sell a house in Calcutta to Y for Rs. 50,000/-. The 
offer is communicated to Y in Bombay by an express letter. The letter 
IS delayed in the censor’s office. Before X's letter reaches Y, Y receives 
a telegram from X revoking his offer, Advise Y 

(Hints: The communication of the proposal becomes complete only 
when it comes to the knowledge of the Person to whom %t is made. In 
this case, the offeree Y before receiving the letter containing the .proposal 
receives from the proposer X « telegram revoking the proposal. The 
effect is that the proposal is validly revoked. Hence Y does not acquire 
any rights.] 


CHAPTER III-CONTRACTS. VOIDABLE CONTRACTS. VOID 

AGREEMENTS. 

1. What are the essentials of a valid contract? 

2. "All contracts arc agreements but all agreements are not contracts.” 
Explain 

3. "A contract is an agreement enforceable by law.’ Discuss. 

4. Write notes on contracts which law will not enforce. 

5. How can a contract be affected by undue influence? 

6. How far will Courts in India uphold agreements in restraint of 
trade? 

7. Under what circumstancEs does (a) fraud or (b) misrepresenta¬ 
tion vitiate contracts under the Indian Law? 

8. To what extent does mistake affect contracts? 

9. What are the essential elements in a fraud wh^h'avoids contracts? 
How does fraud differ from misrepresentation? 

10. "Mere silence as to facts likely to affect the willingness of a 
person to enter into a contract is not fraud, unless the circumstances of 
the case are such that regard being had to them, it is the duty of the 
person keeping silence to speak, or unless his silence is in itself, Equivalent 
to speech.” Explain with illustrations. 
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11. A sells a horse to B knowing full well that the horse is vicious. 
A does not disclose the nature of the horse to B. 

[Hints: In this case, there is na legal duty on the part of the seller 
to di^lose the defects of the horse. Hence there is no fraud tn the cose 
which will vitiate the contract. The maxim “Caveat Emptor” tffill apply. 
See sec. 17 of the Act; p. 29.] 

12. Distinguish between void and voidable ciuitracts. 

13. Discuss fully: Agreements made without consideration are void. 
Are there any exceptions to the rule? 

14. Etescribe agreements which are void according to the Indian 
Contract Act. 

15. Describe fully agreements without consideration which are en- 
ftviced by Courts in India. 

, 16 What classes of consideration are illegal according to Indian Law? 

17. Can agreements be valid, without consideration? 

18. Discuss fully the law relating to infant’s contracts under the 
Indian Law 

19. State whether the following agreements are void or valid: 

(a) A promises B in consideration of Rs. lOOOA, never to marry 
throughout his life. 

(b) A promises to pay a certain sum of money to B who is an 
intended witness in a suit against A in considerrAion of B's absconding 
himself at the trial. 

[Hints: {a) This agretment ts void because under sec. 26 of the Act, 
every agreement tn restrmnt of marrtage of any person, other than a 
minor, is void, (b) This agreement is void because its consideration is 
forbidden by law and is of such a nature that, if permitted, it would defeat 
the provisions of law, and ts opposed to public policy. See Sec. 23 of the 
Act; p. 32.] 

20. A agrees to sell B a specific cargo of goods per S. S. Malwa 
supposed to be on its way from London to Bombay. It turns out that 
before the day of bargain S. S. Malwa had been cast away, and the goods 
lost Discuss the rights of A and B. 

[Hints: If both A and B the peerties to the agreement were unware 
of the fact that S. S. Malwa had been cast away, and the goods lost before 
the day of bargain'then under Sec. 20 of the Act, the agreement is void. 
The agreement is also void under sec. 66 of the Act because it is an 
agreement to do an act impossible in itself. Hence neither A nor B has 
any eights in the matter.] 

21. A fraudulently infonns B that A's house is free from encumbrance. 
B tbereujlon buys the house. The house is subject to a mortgage. What 
are the rights of B? 
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[Hints: In this case, ffs consent to the agreement is caused by 
fraud practised by A. Now when confenf to an agreement is caused by 
fraud, the agreement is a contract voidable at the option of B, the pasty 
whose consent was so caused. Further, B, whose consent was caused by 
fraud, may, if he thinki fit, insist that the contract shall be performed. 
Hence this case, B may either avoid the contract or may insist on its 
being carried out and the mortgage debt redeemed. See Sec. IP of the Act.] 

22. A agrees to buy from B a certain elephant. It turns out that the 
elephant was dead at the time of the bargain, though neither party was 
aware of the fact. Discuss the rights of A & B. 

[Hints: As both the parties to the agreement cffe under a mistake 
as to a matter of fact essential to the agreement, the agreement » void 
under sec. 20 of the Act. Hence neither A nor B has any rights in the 
matter.] 

23. (i) A grants Iea''e of certain premises at Calcutta to B for one 
year, knowing that the premises will be ussd for the purpase of (a) prostL 
tution or (b) installing machinery for minting base coin, at a monthly 
rental of Rs. 500/-. B does not pay the rent. Advise A. 

[Hints* In this case the objects of the agreement are unlawful, the 
first one being immoral, and the second one being forbidden by law. 
Hence the agreement is void, and A is not entitled to claim rent B. See 
Sec. 23 of the Act; p 32.] 

24. A and B made a contract on the mistaken belief that a particular 
debt IS barred by the Indian Law of Limitation. Is the contract void or 
voidable? , 

[Hints: In this rase, the contract is caused by a “mistake as to 
law" in force in India. But such a contract is not voidable, far less 
void. See Sec. 21 of the Act; p. 32.] 

25 (1> X, a barrister in Calcutta sues Y, his client, for his profes¬ 

sional fees. Will he succeed^ (2) Will your answer be the same if X 
ii a Surgeon?' (3) Z the wife of X, pledges with A the furniture and the 
books in the library belonging to her husband for the price of (a) jewel¬ 
lery, (b) food necessary for her maintenance, without X’s knowledge and 
consent. What are the rights of A? (4) An infant buys clothes and does 
not pay. What is your advice to the Aggrieved party’ 

[Hints: (1) A barrister in England cannot sue for fees due to him 
for services rendered in the ordinary course of his professional duties. 
The question is whether a barrister enrolled as an Advopatf of the Calcutta 
High Court is under a similar disability. A Full Bench of the Allahabad 
High Court in Nihal Chand v. Dilwar Khan, 55 A. 570; A I.R. 1P33A. 
417 has held that a barrister enrolled by the Allahabofl High Court as an 
Advocate is under no such disability. One ground for this decision is that 
a barrister of England has no right to practise in Allahabad unless he is 
enrolled as an Advocate of that Court. For a simUar reason, a barrister 
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Iff Calcutta also should he held to be under no disability to sue his cUent 
for professional fees. (2) In the case of a surgeon or physician, in England 
until 1858 the position was that the he teas not entitled to fees for ren-^ 
dering services unless there was an express contract with the paiient but 
in 1858^ an Act was passed which enabled every physician to jsue fof 
rendering services on request. {S) A husband is bound to maintain his 
wife. If the husband wrongfully leaves the wife Without means of subsis- 
tence, the wife becomes an "agent of necessity" to supply her wants upon 
the credit of the husband. Hence in this case. A the pawnee is entitled to 
his rights under the pledge so far as the lorn is for supply of food necessary 
fur the wife’s nudntenance, but not for meeting the price of jewellery 
which is not covered by “necessaries." (4) According to Section 68 of 
the Indian Contract Act if the "clothes" supplied are "necessaries" the 
supplier would be entitled to be reimbursed from the estate of the minov.] 

26. (a) X promises to pay Y a subscription of Rs. 10,000/ for the 
relief of the distressed people who have become victims of communal 
riots in Calcutta. X does not pay Can Y compel X to carry out his 
promise by litigation? Advise Y. 

(b) X promises a subscription of Rs. 10,000/- to the Gandhi Memo¬ 
rial fund He does not pay. Is there any remedy in a court of law 
against him? 

[Hints In these cases, X's promise is without consideration, and 
therefore the agreements are void. Hence Y is not entitled to sue X for 
the money. See Sec. 25 of the Act.] 

27. Are the following agreements void^ Gi\e reasons in each case:— 

(a) A agrees to sell to B "a hundred tons of oil." 

(b) A who is a dealer in cocoanut oil only, agrees to sell to B, "one 
hundred tons of oil". 

(c) A agrees to sell to B "one thousand maunds of rice at a price to 
be fixed by C". 

(d) A agrees to sell to B "my white horse for rupees five liundred or 
rupees one thousand". 

[Hints: (a) The agreement is void for uncertcdnty. See Sec. 29. 
lb) The nature of A’s trade affords an indication of the meaning of 
the'words, and A has entered into a contract for the sale of 100 tons 
of Locoanut oil. See Sec. 29 lUustratton (c). (c) The agreement is not 

void for uncertainty because the price is capable of being made certain. 
See Sec. 29 Illustration (e). {d) The agreement ts void for uncertainty. 

See Sec. 29 Illustration if).] 

m • 

28. (1) A German (ii) A Russian, enters into contracts with a 
British subject (1) prior to the declaration of the last Great War (2) 
during the continuaiu^ of the war. Discus.s the legality or validity of the 
above. 

[HiNT^: In this case we have to consider the effect of war on con¬ 
tracts. Eegarding contracts made prior to the declaration of the war,. 
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by the stipulated date, he shall be liable to deliver 20 maunds. This is 

a stipulati(» by way of penalty, and B is only entitled to reasonable 

comoensation in case of J>reach. 

• 

(d) «\*undertakes to pay B a loan of Rsl 1,000/- by five equal monthly 
instalments with a stipulation that in default of payment of any instalment, 
the whole shall become due. This stipulation is not by way of penalty, 
and the contract may be enforced ac(X)rding to its terms. 

(e) A borrows Rs. 100/- from B and gives him a bond for Rs. 200/- 
payable by five yearly instalments of Rs. 40/- with a stipulation that, in 
default of payment of any instalment, the whole shall become due. This 
is a stipulation by way of penalty. 



CHAPTER VII. 


iNDfiMNlW AND GuARANTSB. 

§ 1. Indemnity and Guarantee. 

§ 2. Continuing Guarantee. 

§3. Rights of an Indemnity-holder. 

§4. Rights and liabilities of Surety. 

§ 5. Discharge of Surety. 

[Note: In the preceding Chapters we dealt with the 
general principles underlying all contracts. In the present 
Chapter we deal with special kinds of contract vis. Contracts 
of Indemnity and Guarantee. In the next two Chapters we 
<leal with two other special kinds of contract.] 


§ 1. Indemnity and Guarantbe. 


Indemnity: A contract hy which one party promises to save 
... , the other from loss caused to him by the 

trartTrind^ity”. ’ conduct of the promisor himself, or of 

any other person, is called a “contract 
of indemnity [Sec. 124], Illustration : A contracts to indemnify 


B against the consequences of any proceedings which C may 
take against B in respect of a certain sum of Rs. 200/~. This 
is a contract of indemnity. 


Guarantee: A 

Definition of a "Con¬ 
tract of Guarantee". 


“contract of guaranteed* is a contract to 
perform the promise, or to discharge the 
liability, of a third person in case of his 
default. The person who Ogives the 


guarantee is called the “surety; the person in respect of whose 
default the guarantee is given is called the “principal debtor**; 
and the person to whom the guarantee is given is called the 
“creditor** [Sec. 126]. Illustration'. B requests A to sell and 
deliver to him goods on credit. A agrees to do so provided C. 


will gpiarantee payment of the price. C promises to guarantee 
payment. This is a contract of guarantee; C is the surety, 


B is the principal debtor, and A is the creditor. 


Oifftfrencelietwaai ^'Indemnity*’ end *^aanaate^: There 


"In’demnity’' and 
"Guarantee" compared: 


are two points of difference between a 
contract of Indemnity and a contract of 
Guarantee as follows:— 


(a) Jn a contract of indemnity there are two partief w., 
the promisor and the party to be indemnified by him against 
loss. In a contract of guarantee, on the ^ other h»id, there must. 
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be three parties viz., the surety, the principal debtor, and the 
creditor. 

(b) In a contract of indemnity, the promisor is primarily 
liable and there is no secondary liability; in a contract of guarantee, 
on the other hand, there is both a primary and a secondary 
liability; the principal debtor is primarily liable while the surety 
has secondary liability. 


§ 2. Continuing Guarantor 


A guarantee which extends to a series of transactions 
.. is called a "continuing guarantee" 

LWimtion. [Sec. 12»]. Illustration : A, in consider¬ 

ation that B will employ C in collecting the rents of B’s 
Zamindari, promises B to be responsible to the amount of Rs. 
5000/-, for the due collection and payment by C of those rents. 
This is a continuing guarantee. 


When Continuing 
Guarantee is revoked. 


Revocation: A continuing guaran¬ 
tee may be revoked in the following 
ways:— 


(a) A continuing guarantee may at any time be rez>oked 
by the Surety, as to future transactions, by notice 
to thl creditor [Sec. 130]. Illustration-. A in 
. consideration of B discounting bills of exchange 
drawn by C, guarantees B for 12 months, the due 
payment of such bills. A can, after, say, three 
months, by notice to B, revoke the guarantee, as 
regards future transactions. A, however, would be 
' liable for all bills discounted within the three months 
before notice of revocation. 


(b) The death of the surety operates, in the absence of 
any contract to the contrary, as a revocation of a 
continuing guarantee, so far as regards future tran¬ 
sactions [Sec. 131]. 


§ 3. Rights of an lNDFMNiTy-Hou>ER. 

When sued, the indemnity-holder, acting yrithm the scope of 
. r- T j his authority, is entitled* to recover from 

of Indemiuty- promisor in a contract of indemnity 
(i) all damages the indemnity-holder may 
have to pay to a third party in respect of the matter to which the 
promise to indemnify applies; (ii) all costs which he may have 
to pay to such third party, if he acts prudently, acting ‘tmder the 
authority of the indemniher and not in contravention of the order 
of the indemnifier; and (iii) all sums paid by him under the 
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terms of ai compromise of such suit, provided he acted ^s a pru¬ 
dent man, and not contrary to the orders of the indemnifier 

[Sec. 125]. 

§ 4. Rights and Liabilities of Surety. 


A. LiaMlity of Surety. 

„ . , ‘The liability of the surety is co- 

pii^dS debtor*® ® “ extensive with that of the principal 

debtor, unless it is otherwise provided 
by the contract" [Sec. 128]. 


B. Rights of Surety. 

As against the creditor: As against the creditor, the 
Rights of «.roty as "gW?: (») 0“ 


against creditor. payment or performance of the guaran¬ 

teed duty, the surety is invested with all 
the rights which the creditor had against the principal debtor; 
and (b) A surety is entitled to the benefit of every security which 
the creditor has against the principal debtor at the time of the 
contract, whether the surety knows of the existence of such 
security or not; and if the creditor loses or, without the consent 
of the surety, parts with such security, the surety is discharged 
to the extent of the value of the securitv. Illustration: C 
advances to B, his tenant, Rs. 2000/- on the guarantee of A. C 
has also a further security for the Rs. 2000/- by a mortgage of 
B’s furniture. C cancels the mortgage. B becomes insolvent, and 
C sues A on his guarantee. A is discharged from liability to the 
amount Of the value of the furniture [Secs. 140 & 141]. 

Ai agaiaat the principal debtor: In eveiy contract of 

u* ^ . guarantee there is an implied promise by 

agaii^ *debtor,**^^^ ^ ** principal debtor to indemnify the 

surety; and the surety is entitled to 
recover from the principal debtor whatever sum he has rightfully 
paid under the guarantee, but no sums which he has paid wrong¬ 
fully. Illustration: B is indebted to C, and A is surety for the 
debt. C demands payment from A, and on his refusal, sues A 
for the amount. A defends the suit on reasonable grounds but 
is compelled to piay the amount of the debt with costs. A can 
rwover from H the amount paid by him for co^ts, as well ns the 
priacipal debt [Sec. 145]. 

I 5. Discharge of Surety. 


Rights of surety as 
against debtor. 


wfc j- j. A Surety is discharged from his 

cfaar^ fra ItaMUty? obligations as ^such in the following 

cases:— 
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(i) When debtor varies 
contract without surety o 
consent ;. 

variance, illustration : 


(i) Variance of C<mtract: Any variance, made without 

the surety’s consent, in the terms of the 
contract between the principal debtor 
and the creditor, discharges the surety 
as to traifisactions subsequent to the 
A becomes surety to C for B’s conduct 

as a manager in C’s bank. Afterwards, B and C contract, 
without A’s consent, that B’s salary should be raised, and that 
B shall become liable for one-fourth of the losses on overdrafts. 
E allows a customer to overdraw, and the bank loses a sum of 
money. A is discharged from his suretyship by the variance 
made without his consent, and is not liable to make good this loss 
£Sec. 133]. 

(ii) Release or discharge of principal debtor: The surety 

r-\ wv, j w* is discharged by any contract between the 

released: ^ ** creditor and the principal debtor, by 

which the principaF debtor is released, or 
by any act or omission of the creditor, the legal consequence of 
which is the discharge of the principal debtor. Illustration: A 
contracts with B for a fixed price to build a house for B within 
a stipulated time, R supplying the necessary timber. C guarantees 
A’s performance of the contract. B omits to supply the timber. 
C is discharged from suretyship [Sec. 134]. 

(iii) Composition with debtor: A contract between the 

creditor and the principal debtor, 

(iii) ^en there is a which the creditor makes a composi- 

debtor and creditor; tion with, or promises to give time to, 

or not to sue, the principal debtor dis¬ 
charges the surety, unless the surety assents to such contract. 
But where a contract to give time to the principal debtor is made 
by the creditor with a third person, and not with the principal 
debtor, the surety is not discharged [Secs. 135 & 136]. 

(iv) Creditor’s act impairing surety’s remedy: If the 

r ^ wi, ^ creditor does any act which is inconsis- 

impairs surety’s remedy. with the rights of Ae surety, or 

omits to do any act which his duty to the 
surety requires him to do, and the eventual remedy of the surety 
l^imsdf against the principal debtor is thereby iippaired, the surety 
IS discharged. Illustration: A puts M as an apprentice to B, 
and gives a guarantee to B for M’s fidelity. B promises on his 
part that he will at least once a month see M make up the cash. 
B omits to see this done as promised, and M* embezzles. A is 
not liable to B on the guarantee [Soc. 139]. , 



CHAPTER VIII. 


§1. Bailment: Kinds of bailment. 

§2. Dut)r of Bailor to disclose. 

§3. Duties of Bailee. 

§ 4. Right of Finder of goods. 

§5. Bailee’s lien: Particular and General lien. 

§ 6. Pledge. 

Rights of Pawnee, 

Right.<t of Pawnor. 

• [Note: In this Chapter, we deal with the special kind of 
contract known as “Bailment.” The Indian Contract Act deals 
with all classes of Bailment except bailment of carriage of goods. 
In this work, we deal with bailment of carriage of goods in 
Part IV]. 


§ 1. Baii^mknt: Kinds of Bailment. 

The word “bailment” literally means “handing overj 
ever, it is used in a special sense. • 


In law, how- 


"A *bailmeiit* is the delivery of goods by one person to 
^ another for some purpose, upon a coo- 

' tract that they shall, when the 

purpose is accomplished, be returned or otherwise disposed 
of according to the directions of the person delivering them.** 
The person de'livering the goods is called the *1>ailor**; the 
verson to whom they are delivered is called the “bailee** 
tSec. 148]. 

The following points should be noted in connection with the 
nattire pf bailment as a contract:— 

.(i) Kinds of bailment; Firstly, a bailment may be for 

„ , - safe custody merely, or for use. Illus- 

Bailinent for safe.cus- f^\ a • 

todv or for use • * trations. (a) A before starting on a 

mlgrimage leaves his valuables with his 

friend B till A returns. This is bailment for safe custody, (b) 

A lends his camera to B for one month so that B may take 

« ^ . . pictures. This is bailment for use. 

gratuitous ^ Secondly, both these kinds of bailment 

may be gratuitous when the bailed agrees 

to render his services free, or for reward when the bailee charges 
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for his services. Illustration: B with whom A leaves his valu¬ 
ables does not charge for his services but renders his services 
gratuitously while a' banker charges for his services when a 
constituent leaves his valuables with the banker for safe custody. 

4 iji 

(ii) Delivery of poesession: In a bailment, the bailor 
In Bailment, there delivers possession of goods to the bailee, 

must be delivery of pos- This delivery may be actual or construc- 

session, actual or cons- tk/e. Illustrations: A actually hands 
tructive. Qygj. jjjg valuables to B for safe custody; 

this is actual delivery. Again, A’s motor car is stocked in a 
warehouse; A hands over a delivery order to B entitling B to 
receive actual delivery of the car; here delivery is constructive. 
Thus “delivery may be made by doing anything which has the 
effect of putting the goods in the possession of the intended bailee 
or of any person authorized to hold them on his behalf.” It may 
be noted that if a person already in possession of the goods fdr 
another contracts to hold them as a bailee, he thereby becomes 
the bailee, and the owner becomes the bailor, although the 
goods may not have been delivered by way of bailment 
[^Secs. 149 & 148]. 


§ 2. Duty of Bailor to Disclose. 


The bailor is bound to disclose to the bailee the faults of 

the goods bailed, of which the bailor 
aware, and which materially interfere 
with the use of them, or expose the bailee 
to extraordinary risks; and if he does not 
make such disclosure, the bailor is res¬ 
ponsible for damage arising to the bailee directly from such 
faults. Illustration: A lends a horse, which A knows to be 
vicious, to B. A does not disclose that the horse is vicious. B 
is thrown and injured. A is responsible to B for damage 
sustained. 


Liability of bailor : 

If bailor is aware of 
faults in goods bailed, he 
must disclose to the 
bailee. 


If the goods are bailed for hire, the bailor is responsible for 

In baHment to hii., ‘he damage, tether he WK or 

bailor is responsible for not aware of the existence of such faults 

damage, whether he is in the goods bailed. Illustration: A 

aware of faults or not. jjjfgg ^ Carriage of B.^ The carriage is 

unsafe, though B is not aware of it, and A is injured. B is res* 
poti.sible tb A for the injury [Sec. 150]. 


§ 3. DuTies OF BailbF. 

The duties and responsibilities of 
Dut^ ot Bailee: the bailee may be summarised as 

follows:— 
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A. Degree of eare to be taken: The bailee is bound to 

° , take as much care of the goods bailed 

(a) BSiIm must t^ to him as a man o£ ordinary prudence 

dent owner) woujd, under similar circumstances, 

take of his own goods of the same 
bulk, quality and value as the goods bailed [Sec. 151]. If the 
bailee has taken such care, he is not responsible for the loss, 
destruction or deterioration of the thing bailed, in the absence 
of a special contract [Sec. 152]. 

B. Bailee’s inconsistent act: If the bailee does any act 

inconsistent with the conditions of the 
bailment, the contract of bailment is 
tions; ” o c n i- voidable at the option of the bailor. 

If the bailee makes any use of the 
goods, which is not according to the conditions of the bailment, 
the bailee is liable to make compensation to the bailor. lUttStrction : 
A lets to B, for hire, a horse for his own riding. B drives the 
horse in his carriage. The contract is voidable at the option 
of B. If the horse.is injured, B is liable to make compensation 
to A [Secs. 153 & 154]. 

C. Mixing with bailee’s goods: If the bailee, 

with the consent of the bailor, mixes the 

(c) Bailee s lial^y goods of the bailor v>ith his own goods, 

his goals; ^ bailor and the bailee shall have pro¬ 

portionate interest in the mixture 
[Sec. 155]. If the bailee, without the consent of the bailor, mixes 
the goods of the bailor with his own goods, and the goods can be 
separated or divided, the property in the goods remains in the 
parties respectively; but the bailee is bound to bear the* expenses 
of separation or division, and any damage arising from the mix-* 
ture [Sec. 156]. Illustration: The bailee, without bailor’s 
consent, mixes 100 bales of the bailor’s cotton with- a parti^ar 
mark with his own cotton of a different mark. The bailqitis 
entitled to have his 100 bales returned, and the bailer is bound to 
bear the expense of separation, and any damage arising from the 
.mixture. If, in such circumstances, it is impossible to separate 
the goods, the bailor is entitled to be compensated by the bailee 
for the loss of goods [Sec. 157]. 

« 0. Restoration of goods: The lender of a thing for use 

(d) Bailee-, duty.to 1?*^,®‘ time r^uire ‘ta return, if 
when wquiS, «« *<»“ . “ ^ gratmtoos, ewn though 

he lent it for a specified time or 
purpose. *If the borrower ha^ acted in such a manner that the 
return of. the thing lent before the stipulated time would 
cause him loss^ the lender must indemnify the borrower for 
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the loss [Sec. 159]. The bailee"^must return the goods bailed 
without demand on expiration of the time or accomplishment 
pf the purpose [Sec. 160]. When the goods are not duly 
retui^ied, the bailee is responsible^ for any loss, destruction or 
deterioration from that time [Sec. 161]. 

E. Profit from goods baUed: In the absence of a con-^ 
f . -a ■% . j 1 - tract to the contrary, the bailee is 

to deMve;; to the bailor any 
increase or pront which may have 
accrued from the goods bailed [Sec. 163]. Illustration: A 
leaves a cow in the custody of B to be taken care of. 
The cow has a calf. B is bound to deliver the calf as well as 
the cow to A. 


§ 4. Right op Finder op Goods : Lien op Finder. 

The finder of goods has no right to sue the owner for 

^hts »f Pmder of incurred by him to preserve 

the goods and to find out the owner; but 
he may retain the goods against the owner until he receives such 
compensation; and where the owner has offered a specific reward 
for the return of goods lost the finder may sue for such reward, 
and ma^ retain the goods until he receives it [Sec. 168]. 
“When a thing which is commonly the subject of sale is lost, 
if the owner cannot, with reasonable diligence, be found, or if 
he refuses, upon demand, to pay the lawful charges of the 
finder, the finder may sell it (1) when the thing is in danger 
of perishing or of losing the greater part of its value, or 
(2) when the lawful charges of the finder, in respect of the 
thing found, amounts to two-thirds of its value [Sec. 169]. 
[See Sec. 71, P. 52J. 


§ 5. bailee’s Lien : Particular and General Lien 

Particular lien: Where the bailee has in accordance with 

/•% n -t* I f the purpose of the bailment, rendered 

(i) Pfliticuiar lien: ^ ^ ^ • r 

' ' , ' any service involving the exercise of 

labour or skill in respect of the goods bailed, he has, in the 

absence of a contract to the contrary, a right.to .retain such 

goods until he receives due remuneration for the services he 

has rendered in respect of them. Illustration: A delivers a 

rough diamond to B, a je weller, to lie cut and polished; li^hich 

is accordingly done.’ „B is entitled to retain the stone till he 

is. paid for the services he has render^ [Sad. 170]* . . ~ . 
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General lien: Bankers,*factors, wharfingers, attorneys of 

(B) G«end Bea ? policy-bnkers may, 

in the absence of ^ contract to the con¬ 
trary, retain, as security for a general balance of accojint, afty < 
goods bailed to them; but no other persons have a right tcf retain 
as a security for such balance, goods bailed to them, unless there 
is an express contract to that effect [Sec. 171]. 


§ 6. Pledge. 

A ^Pledge** is a bailment of goods as security for payment 
... of a debt or performance of a promise. 

The bailor, in this case, is called the 
pawnor"; the bailee is called the “pawnee” [Sec. 172]. Illus¬ 
tration: A borrows money from B on the security of his gold 
watch. The transaction is a pledge, A is the pawnor, and B is 
the pawnee. 


A. Rights of Pawnee. 

1. Right of retainer: Pawnee’s lien: The pawnee may 

retain the goods, not only for payment 
(I) Pawnee has a lien, perfoimance of the 

promise, but for the interest of the debt, and all necessary 
expenses incurred by him in respect of tffe possession or for 
the preservation of the goods pledged [Sec. 1Z3]. The 
pawnee shall not, in the absence of a contract to the contrary^ 
retain the goods pledged for any debt or promise other 
than the debt or promise for which they are pledged; but 
such contract, in the absence of anything to the contrary, 
shall be presumed in regard to subsequent advances made by 
the pawnee [Sec. 174]. 

2. Extraordinary ei^enses: The pawnee in entitled to 

receive extraordinary expenses incurred 
(ii) Pawn^ may re- jjy for the preservation of the 

^ St""" “■ giods pledged is^ ITS] He has 

no right of retainer for such expenses. 

3. When pawnor defaults; W'^hen the pawnor makes 

• • default, the pawnee may bring a suit 

(Ui) Pawnee may sue or promise, and retain the 

m53c«”^d5a3t} ^ ^ goods as a collateral security; or he may 
• sell the thing pledged giving the pawnor 

reasonable notice of the sale. If the proceeds of the sale are less 
than the amount due, the pawnor is still liable to pay the balance j 
if the proceeds are greater, the pawnee shall pay over the surplus 
to the, pawnor 176]. . ; * 
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B. Right of PawiKHT. 

Where the pawnor makes default in payment of debt or 
' 'Pawnor nay redeem* 

before s^. stipulated time, he may redeem the 

goods pledged at any subsequent time 
before the actual sale of them [Sec. 177]. 

Note: Lien. 


"Lien** is a right in one man to retain that which is in his 

possession belonging to another until 
certain demands of the person in 
possession are satiulied. 


Definition. 


of contract, but arises by 
operation of law. 


It should be noted that a "Lien** is given by law, and not 
„ . by contract. Illustration : When the 

Lien is not a matter owner of a rough diamond delivers it to 

a jeweller to be cut and polished, which 
is accordingly done, the jeweller is 
entitled to retain the stone till he is paid for the services he has 
rendered. The jeweller is given this right by law, and not by 
any contract with the owner. If, however, there be a contract to 
the contrary between the jeweller and the owner, the lien may be 
superseded by such contract. 

n 

As a rule, a lien doES not arise until possession of the property is 
obtained but in exceptional cases, possession is not essential to constitute 
lien ie.g., in the cases of liens for seamen’s wages and bottomry bonds 
ISec Part IV]. 


When a lien ariies upon poisesfion of the property, it is 

called "Possessory Lien.** The Indian 
Contract Act deals only with Possessory 
Liens 


"Possessory 

fined. 


lien" de- 


Two kinds of 
sessory lien" : 


'Pos- 


Possessory Liens are divided into 
(i) General Liens, and (ii) Particular 
Liens. 


2. General Lien; A General Lien envies a person in 
m General "Poasea Possession of goods to reiam them until 
sory lien;" and claims or accounts bf 'the person tn 

possession agdimt the owner of the 
goods are satisfied. Under Sec. 171 of the Indian Contract Act, 
(a) Bankers, (b) Factors, (c) Wharfingers, (tl) Attorneys of 
High dourt and (e) Policy-brokers (and no others) have a 
general,lien (in the absence of a contract to the contrary) to 
retain as a securii^ for a general balance of account any goods 
tuuled to them. Thus ad attorney (also called a solicitor) of a 
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High G}urt has a general lien«on all the papers of his client in his 
possession in his professional capacity as such attorney; the 
attorney has a lien on them for all the cost§ due to him from the 
client; if the client discharges the attorney, the latter is npt bouiid * 
to deliver the papers of tH^ client till all his dues are ^tisfied 
[See P. 71]. 


2. Particular Lien: A Particular Lien is the right to 

retain goods belonging to another until 


(2) Part’Cular “Pos¬ 
sessory lien”. 


hr ^ 

charges in respect of those goods have 
been paid [See P. 70]. 


Thus while a "Particular Lien” attaches upon specific goods 
for the unpaid price or carriage thereof or for the work and 
labour bestowed thereupon, a “General Lien” entitles a person in 
possession to retain goods not only for demands prising out of 
the goods retained, but for a general balance of accounts in favour 
of certain persons. 


The Indian Contract Act provides for the following “particular liens” 

viz., (1) Particular Lien of Finder of goods— 
Illustrations: Sec. 168; (2) Bailee’s Particular Lien- 

S;c. 170; (3) Pawnee’s Particular Lien—^Sec. 173; (4) Agent's Particular 
Lien-Sec. 221. 


The Indian Sale of Goods Act, 1930 provides ^or Unpaid Seller's Lien 
Sec. 47. 



CHAPTER IX. 


Agency. 


§ 1. Appdlntinent and authority of Agents. 

§2. Different classes of Agents. 

§3. Extent of Agent’s authority. 

§ 4. Sul>-Agents. 

§5. Agent's duty to Principal. 

§ 6. Principal's duty to Agent. 

§ 7. Effect of Agency on contracts with third persons. 
§ 8. Termination of Agency. 


[Note: It is not possible for any man, specially one 
engaged in trade and commerce, to transact all his business 
personally. He has to employ other persons. Such other 
persons may be agents, servants, contractors etc. In this Chapter 
we shall deal with the incidents of the contract of Agency]. 


§ 1. ApPOINTMEN*]^ AND AUTHORITY OP AGENTS. 


Ageitf: "An *agent’ is a persem employed to do any act 
- . ... for another or to represent another in 

dealings with third persons” The 

person for whom such act is done, or who is so represented is 
called the *^rincipal* [Sec. 182]. 


The test for determining whether a person is an agent is 

whether he has the power of representing 
'Agpt' distinguished principal, i.e, making his principal 

tiaSor^*^^ answei^ble to third persons. An agency 

is an employment for the purpose of 
bringing the employer into legal relation with another party. An 
agent, therefore, should be distinguished from a Servant and a 
Contractor. A Servant does not necessarily create relations 
between his employer and third persons while an Agent always 
does thati A Contractor though he is emj^o^ed to act for 
another does the work independently of the employer's control, 
and does not represent his employer in relation to other persons. 


Who may employ agent: Any person who is of the age of 
The «*JPrincipal’ must majority according to the low #o whkh 
be a major andof sound he is subject, and who is of sound mind, 
“**"<*• *may employ an agent [Sec. 183]* 
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Who nmy be an agentt As between the principal and third 
'A minor may be an P<^rsons, any person may become an 

agent as _betw«n the agent. Thus, as^ between the principal 

principal and third per- and third jiersons, even a rrynor or h 

lunatic may become an agent. ’ But no 
person who is not of the age of majority and of sound mind can 
become an agent, so a& to be responsible to his principal [Sec. 184]» 


How agency » created: An agency may be created 
How is Agency t.c, to say, a person may become an 
created? agent, in the following ways:— 


(a) Express or implied authority: The authority of an 

agent \nay be expressed or implied. Art 
authority is expressed when it is given by 
to act on his behif; words spoken or written. An authority 

is implied when it is to be inferred from 
the circumstances of the case [Secs. 186 & 187]. Illustration : 
A owns a shop in Serampur, himself living in Calcutta, and 
visiting the shop occasionally. The shop is managed by B and 
B is in the habit of ordering goods from C in the name of A 
for the purposes of the shop, and paying for them out of A’s 
funds with A’s knowledge. R has an implied authority from A 
to order goods from C in the name of A for the purposes of the 
shop. B is A’s agent. * 


(b) Ratification: Where acts are done by one person on 

behalf of another^ but without his 
knowledge or authority, he may elect ta 
ratify or disown such act If he ratify 
them, the same effects will* follow as if 
med by his authority [Sec. 196]. Thus 
other man becomes kis agent. 


(b) When the princi¬ 
pal ratifies the acts of 
another; Ratification. 

they had been perfo: 
upon ratification, the 


Ratification may be expressed or may be implied in the conduct 
of the person on whose behalf the acts are done [Sec. 197]. Illustration'. 
A, without authority, buys goods for B. A afterwards sells them to C 
on his own account. B’s conduct implies a ratification of the purchase 
made for him by A. 


No valid jratiikation can be done by a person whose knowhdge of 
the facts of the case is materially defective [Sec. 198). 

i * * p 

A person ratifying any unauthorised act done on his behalf ratifies- 
the whole of the transaction of which such act formed a part ISgc. 1991. 


The ratification of an unauthorised act cannot injute a third 
party [Sec. IfiOO]. Hlusiration : A holds le?ise from B, terminaWi^ 
on three months’ notice., C, ap unautfiorised person, gives;notice- 
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of termination to A. The notice cdlnnot be ratified by B so as 
to be binding on A. 

' (c) Aseiicy by holding out or Agency by 'Estoppel: 

V t:. i When an agent has, without authority, 
Agency y s ojv jjjQUj.red obligations to third 

persons on behalf of his principal, the 
principal is boimd by such acts or obligations, if he has by his 
words or conduct induced such third persons to believe that 
such acts or obligations were within the scope of the agent's 
authority. Illustration : A entrusts B with negotiable instruments 
endorsed in blank. B sells them to C in violation of private orders 
from A. The sale is "ood. 


§ 2. Different Classes of Agents. 

It is usual to classify agents into Special agents, and General 
c . , ^' . agents A Special agent is one who 

■Genial agei^” * *** authority to act for some special 

occasion or purpose which is not within 
the ordinary course of his business or profession. A Special 
agent is appointed for soihe single particular purpose, e.g., to 
recover a certain deb*. A person-dealing with a Special agent 
must discover the limits of the agent’s authority, and cannot charge 
the principal with a contract in excess of that authority. A 
General agent, on the other hand, is one who has authority, 
arising out of and in the ordinary course of his business or 
profession, to do some act or acts on behalf of the principal in 
relation thereto eg,, to conduct a business. 

Mercantile Agents: In mercantile transactions, various 

.. ... . . classes of agents are usually employed 

Me«mt.te Agent, : ^ InsurLce 

Del credere agents, auctioneers etc. Let us briefly consider the 
nature of these agencies. 


Factor: A Factor is a mercantile agent who in the 
p ordinary course of business is entrusted 

® ‘ with the possession of tne*goods, or of 

the documents of title thereto. 


Broker: A broker is a mercantile ageAt who in. the 
Broker Ordinary course of his business is 

* * employed to make ciHitraets ipt the 

purchase or sale of proper^ or goods of which he is not entrusted 
with^the possession or documents of title. 
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Influrance Agoit: 

' Insurance,Agent. 


An Insurance agent is employed to 
negotiate and effect policies of insur¬ 
ance. 


Del Credere Agent A Del Credere Agent is one who, 
Del Apeni usually for extra remuneration, under- 

^ ‘ takes to indemnify his employer against 

loss arising from the failure of persons with whom he contracts 
to carry out their contracts. A del credere agent is in effect a 
surety for the persons with whom he deals to the extent of any 
default, by insolvency or something equivalent, but not to the 
extent of a refusal to pay based on a substantial dispute as to 
the amount due. Certihed brokers of Stock Exchange Associa¬ 
tions are del credere agents of their constituents. 


Auctioneer. 


Auctioneer: An auctioneer is an agent who is employed 

to sell at a public auction. He^may be 
agent for both seller and buyer, and may, 
or may not, be entrusted with possession of the goods to be sold 
or documents of title thereto. 


In addition to these classes of agents, there may be numerous 
other classes according to the nature of the businesses in which 
parties are engaged. 


§ 3. Extent oe Agent's Authority. 


Extent 

authority. 


of Agent's 


"An agent having authority to do an act, has authority to do 

every lawful thing necessary in order 
to do such act" [Sec. 188]. Illustration : 
A is employed by B, residing in London, 
a debt due to B. A may adopt any legal 
the purpose of recovering the debt, and 


to recover at Bombay 
process necessary for 


may give a valid discharge for the same. 


"An agent having an authority to carry on a business has 
authority to do every lawful thing necessary for the purpose, 
or usually done in the course of conducting such business" 
[Sec. 188]. Thus such an agent's authority is greater than the 
authority of an'agent of the former kind. Illustration'. A 
constitutes B his agent to carry on his business of a ship-builder. 
S may purchase timber and other materials, and hire workmen, 
for the purpose of carrying on the business. 


In an emergency, an agent has authority to do all such acts 
for the purpose of protecting his principal from loss as would 
be done by a person of ordinary prudence, in his own case. 
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under similar circumstances [Sec. 180]. Illustration : A consigns 
provisions to B at Calcutta, with directions to send them 
immediately to C at Cuttack. B may sell the provisions at Calcutta, 
If ftiey will not bear the journey to Cuttack without spoiling. 


§ 4. Sub-Agents. 


Definition. 


*8ub-agent* is a person employed by, and acting under 
* the control of, the original agent in 
the business of the agency” [Sec. 191]. 

An agent cannot employ o suh-agent unless by the ordinary 
The general rule is that custom of the trade a suh-agent may, 
an Agent cannot employ or from the ?iature of the agency, a 
sub agent. sud-ag-ent mmt, be employed , 


''Where a sub-agent is properly appointed, the principal 
If sub-agent properly is, so far as regards third persons, 

appointed, principal is represented by the sub-agent, and is 

bound by acts of the sub- bound by and responsible for his acts, 
®8£nt. jf jjg were an agent originally 

appointed by the principal. The agent is responsible to the 
principal for the acts of the sub-agent. The sub-agent is res¬ 
ponsible for his acts ^o the agent, but not to the principal, except 
in the case of fraud or wilful wrong” [Sec. 192]. 


"Where a sub-agent hats been appointed by an agent 

without authority to do so^ the agent 
not pro- stands towards such person in the rela- 
pnncipa ^ principal to an agent, and is 

responsible for his acts both to the 
principal and to third persons; the principal is not represented 
by or responsible for the acts of the person so employed) 
nor is that person responsible to the principal” [Sec. 193]. 

When .an agent, having authority to name another person 
to act for the principal, has named another person accordingly, 
such person is not a sub-agent but an agent of the principal for 
such business [See. 194]. Illustration : A directs B, his solicitor, 
to sell his estate by auction, and to employ ila •auctioneer for 
that purpose. B names C, an auctioneer, to conduct the sale. 
C is not a sub-agent, but is A’s agent for the conduct of the sale. 
”In selecting such agent for his principal, the agent is bound 
to exercise the same amount of discretion as a man of ordinary 
prudence would exercise in his own case; aifd if he does this, 
hfe is not responsible to the principal for the acts of the agent so 
selected” [Sec. 195]. 


If sub-agent 
perly appoint^, 
is not bound. 
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§*5.^/Agent"s Duty to Principai,. 

An Agent has the following duties towards the Principal :— 

(i) Duty in conducting business: An agent is bound to 

conduct the business of his p?incipal 
"Srat IS boimd to according to the directions given by the 

paJ's directions; principal, or in the absence of any such 

directions, according to the custom pre¬ 
vailing, in the business. When the agent acts otherwise, if any 
loss is sustained, he must make it good to his principal, and if 
any profit accures, he must account for it [Sec. 211]. Illustration : 
A, an agent engaged in carrying on for B a business, in which 
it is the custom to invest from time to time, at interest, the 
moneys which may be in hand, omits to make such investment. 
A must make good to B the interest usually obtained by such 
investments. 

(ii) Skill and Diligence required: The agent is bound to' 
(ii) Agent is bound to conduct the business of the agency with 

act with reasonable dili- as much skill as is generally possessed 
gence and use such skill by persons engaged in similar business, 
as he possesses; unless the principal has notice of his 

want of'skill. The agent is always bound to act with reasonable 
diligence, and to use such skill as he possesses; and to make 
compensation to his principal .in respect ^f the direct conse¬ 
quences of his own neglect, want of skill or misconduct, but not 
in respect of loss or damage which are indirectly of remotely 
caused by such neglect, want of skill or misconduct [Sec. 212j. 
Illustration'. A, a merchant in Calcutta, has an agent, B, in 
Ivondon to whom a sum of money is paid on A's account,' with 
orders to remit B retains the money for a considerable time. 
A, in consequence of not receiving the money, becomes insolvent. 
B is liable for the money and interest from the day on which it 
ought to have been paid, according to the usual rate and for any 
further direct loss e.g., by variation of rate of exchange, but 
not further. 


(iii) 

render 


Agait is bound to 
accounts; 


(iii) Agent’s accounts: An agent 
is bound to render proper accounts to 
his principal on demand [Sec. 213]. 

(iv) AgeqtV duty to communicate: It is the duty of an 

agent, in cases of difficulty, to use all 
Civ) Agent is bound reasonable diligence in communicating 

with his principal, and in seeking to 
obtain his instructions [Sec. 214]. 


is bound 
to communicate with 
princqxd in dififieulty; 


(v)«Agent dealkig on his own account: If an. agent 
(v) A«ent cannot deal Jeals on his own account without 

on his own account; nrst obtaining the consent of his prin- 
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cipal and acquainting him with all material circumstances 
which have come to his knowledge, the principal may repu¬ 
diate the transaction, if the case shows either that any 
material fact has been dishonestly- concealed from him by the 
agent, or that the dealings of the agent have been disadvantageous 
to him [Sec. 215]. Illustration: A directs B to sell A’s 
estate. B, on looking over the estate before selling it, finds af 
mine on the estate which is unknown to A. B informs A that 
he wishes to buy the estate for himself, but conceals the discovery 
of the mine. A allows B to buy, in ignorance of the existence 
of the mine. A on discovering that B knew of the mine at the time 
he bought the estate, may either repudiate or adopt the sale at 
his option. If an agent, without the knowledge of his principal, 
deals with the business on his own account instead of on account 
of his principal, the principal is entitled to claim from the agent 
any benefit which may have resulted to him from the transaction 
[Sec. 216]. Illustration : A directs B, his agent, to buy a certain 
house for him. B tells A it cannot be bought, and buys the 
house for himself. A may, on discovering that B has bought the 
house, compel B to sell it to A at the price B gave for it. 


(vi) Agent’s duty to pay: Subject to his lien (See viii) 

the agent is bound to pay to his principal 
all sums received on his account 

[Sec. 218]. 


(vi) Agent is bound to 
pay all sums. 


(vii)*When Agent’s remuneration beemnes due: In the 

absence of a special contract, payment 
for the performance of an act is not due 
to the agent until the completion of such 
act. An agent who is guilty of mis¬ 
conduct is not entitled to any remuneration in respect of that 
part of the business which he has misconducted [Sec. 219]. 


(vii) Agent is entitled 
to remuneration when act 
is completed. 


(viii) Agent Lien: In the absence of any contract to the 
...... ^ , ,, contrary, an agent is entitled to retain 

unt™hB*S m pis ^ properties of the prmcipal^eiv^ by 

‘ him until the amount due to himself has 

been paid or accounted for to him [Sec. 221]. 

§ 6.''^^^incipal's Duty to Agent. 

The Principal has the following duties towards the Agent :— 

(a) The principal is bound to indemnify^ the agent against 

the consequences of ml lawful acts done 
(a) Priiwipal is bound 5 ^ s^ch agent in the exercise of the 

“thority conferred upon him 
' [Sk. 2»]. /Hwfro/fofi: B, at Singa- 
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pur, under instructions from A of Calcutta, contracts with C ta 
deliver certain goods to him. A does not send the goods to B, 
and C sues B for breach of contract. B informs A of the suit,, 
and A authorizes B to defend the suit. B defetids the suit., and is 
compelled to pay damages and costs, and incurs expenses. A is 
liable to B for such damages, costs and expenses. 

(^) Where the principal employs an agent to do cm act, and 

the agent does the act in good faithy 
• Prindpal is bound principal is liable to indemnify the 

coSSuracM?f"acte®doM against the consequences of that 

in good faith; a£t, though it causes an injury to the 

right of third persons 223]. 

Illustration’. A, a decree-holder and entitled to execution of B's 
goods, requires the officer of the Court to seize certain goods,, 
representing them to be the goods of B. The officer seizes the 
goods, and is sued by C, the true owner of the goods. A is liable 
to indemnify the officer for the sum which he is compelled to pay 
to C, in consequence of obeying A’s directions. 


(c) Principal is not 
liable to indemnify 

Agent against conse¬ 

quences of criminal act; 


(c) Where the principal employs an agent to do a criminal 

act, the principal is not liable to the 
agent to indemnify him against the 
consequences of that act [Sec. 224]» 
Illustration'. A employs B to beat C,. 
and agrees to indemnify him against all 
consequences of the act. B thereupon beats C, and has to pay 
damages to C for so doing. A is not liable to indemnify B for 
those damages. 

{d) The principal must make compensation to his agent in 

respect of injury caused to such agent 
by the principal’s neglect or want of 
skill [Sec. 225]. Illustration : A 

employs B as a bricklayer in building a 
house, and puts up the scaffolding him¬ 
self. The scaffolding is unskilfully put up, and B is in conse¬ 
quence hurt. A must make compensation to B. 


(d) Principal is bound 
to compensate Agent for 
injury caused by Prin¬ 
cipal's neglect etc. ; 


§ 7. Epfect of Agency on Contracts with third Persons. 


Effects of Agency on 
thi^ persons: 


The question of agency on contracts 
with third persons may be considered 
under the following heads:—‘ 


(1) Agent’s acts enforceable against Principal: Contracts 
•rut A ru. entered into through an agent, and obli- 

Principal “K™*- "“Xj be enforced in to ^e 

manner and wiU have the same legal 


•6 
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consequences, as if the contracts had been entered into and acts 
done by the principal in person [Sec. 226]. illustration'. A, 
• being B’s agent with authority to receive money on his behalf, 
receives' from C a sum of money diie to B. C is discharged of 
his obligation to pay the sum in question to B. 

.y^2) Agent acting in excess of authority: When an agent 

does more than he is authorised to do, 
_ (2) When Agent acts two things may happen vis, the part of 

in of authority, what he does within his authority 

the Principal is not res- ^ , , / 

ponsible to third persons or may not, be separable 

in respect of such acts. from the part which he does 

beyond the scope of his authority. In the 
former case, so much of what the agent does within his authority 
is binding as between him and his principal while in the latte^ 
case, the principal' is not bound to recognise the transaction 
[Sec. 227]. Illustrations'. A, being owner of a ship and 
cargo, authorizes B to procure an insurance for 4000 rupees on the 
ship. B procures a policy on the ship, and another on the cargo. 
A is bound to pay the premium for the policy on the ship but not 
for the policy on the cargo. But if A authorizes B to buy 500 
sheep for him, and B buys 500 sheep and 200 lambs for one sum 
of 6(XX) rupees. A may repudiate the whole transaction. 


(3) JHotice to agent'. Any notice given to or information 


(3) Notion to Agent 
in usual course is notice 
to Principal. 


obtained by the agent in the course 
of the business transacted by the 
agent for the principal, shall, 
as between the porincipal and 


third parties, have the same legal consequences as if it had been 
given to or obtained by the principal [Sec. 229]. Illmtraiion : A 
is employed by B to buy from C certain goods, of which C is the 
apparent owner, and buys them accordingly. In the course of 
the treaty for the sale, A learns that the goods really belonged to D, 
but B is ignorant of that fact. B is not entitled to set-off a debt 


owing to .him from C against the price of the goods. 


(4) Agenfs personal right and liability: In the absence of 

, any contract to that effect, an agent 
(4) Agent's personal _ 


HahHitv^ cannot personally enforce contracts 

entered into by him on behalf of the 
l^rinctpal, nor is he personaUy bound by them. Such a contract 
ahall presumed to exist in the following cases :— 

(a) Where the contract is made by an agent for the sale w purdiase 
of goods for a merchant resident d>roadj 

(h) Inhere the agent does not disdose the name of hie principal; 
and 
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(c) Where the principal, though disclosed, cannot be sued <.g.. 
Sovereigns, foreign ambassadors etc. [Sec. 230]. 

(5) Undisclosed Princi- (^) Uiuhsclosed Princ^iftl: The 

pal; Rights and liabilities provisions in cases where the principal 
of parties where Principal is not disclosed may be summarised 
is undisclosed. thus*_ 

(a) If an agent makes a contract with a person who 

neither knov/s, nor has reason to suspect, that he is 
an agent, his principal may require the performance 
of the contract; but the other contracting 
party has, as against the principal, the same rights 
as he would have had as against the agent if the 
agent had been principal. Illustration: . B, an 
agent of A, contracts to buy some cotton from C. 
C does not know that B is A’s agent. In this case, 
B can sue C if C breaks the contract, and C can 
sue B if B breaks the contract. A also can sue C, 
and C also can sue A in case of breach. 

(b) If, in the above case, the principal discloses himself 

before the contract is completra, the other contract¬ 
ing party may refuse to fulfil the contract, if he can 
show that he would not have entered into the 
contract, if he had known who was the principal, 
or that the agent was not the principal [Sec. 231]. 

(c) The undisclosed principal, if he requires the per¬ 

formance of the contract, can only obtain such 
performance subject to the rights and obligations 
subsisting between the agent and the other contract¬ 
ing party [Sec. 232]. Illustration: A, who 
owes 500 rupees to B, sells 1000 rupees’ worth of 
rice to B. A is acting as agent for C but B has no 
knowledge of that. C cannot compel B to take the 
rice, without allowing him to set-ofF A's dd>t. 

. • 

(61 Right of person dealing with agent personally liable \ 

(6) VVhwe awnt pmo- 'I 

nally liable, Aird pmy . hable, a person dealing with him may 

may hold both principal hold either him, or his principal, or 
and agent Uable. both of them liable [Sec. 2»]. Illus¬ 

tration: A enters into a contract with p to sell him 100 bales of 
cotton, and afterwards discovers that B was acting as agent for C. 
A may sue either B or C, or both, for the price of the cotton. . 
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(7) Liability of pretended agent: A person untruly 
tT\ n * f representing himself.to be the authorized 

liab^^ another, and thweby inducing 

* a third persdh to deal with him as such 

agent, is liable, if his alleged employer does not ratify his acts, to 
make compensation to the other. Again, the pretended agent is 
not entitled to the performance of the contract [Sec. 235]. 


(8) Effect of misrepresentation etc. by agent : Misrepresen- 
(8) Effect of xnisre- tations made, or frauds committed, by 

presentation etc., by agents, acting in the course of their 

®8ent. business for their principals, have the 

same effect on agreements made by such agents as if such mis¬ 
representations or frauds had been made or committed by the 
principals; but misrepresentations made, or frauds committed, by 
agents, in matters which do not fall within their authority, do not' 
affect their principals [Sec. 238]. Illustration: A being B’s 
agent for the sale of goods, induces C to buy them by a misre¬ 
presentation, which he was not authorized by B to make. The 
contract is voidable, as between B and C, at the option of C 



Termination op Agency [Sec. 201]. 


An agency may be terminated in the following ways— 


(i) Revocation by Principal: Renunciation by Agent: An 

agency is terminated by the principal 
Agency may be ter- revoking his authority or by the agent 
^ayg. renouncing his business. Revocation 

and Renunciation may be expressed or 
implied in the conduct of the principal or agent respectively as the 
case may be. Reasonable notice must be given of revocation or 
renunciation; otherwise the damage resulting to the principal or 
the s^ent, as the case may be, must be made good to the one by 
the other. 


(ii) Completion of agency: An agency is terminated by the 
business of tlie agency being completed. 

(iii) Death or insanity of the parties: An agency is 

terminated by either the principal or the agent dj-iifg or becoming 
of unsound mind. When an agency is terminated by the principal 
dying or becoming of unsound mind, the agent is bound to take, 
on .behalf of the representatives of his late principal, all reasonable 
steps for the protection and preservation of the interests entrusted 
to him. • 

f • 

(iv) Insolvency of Principal: An Agency is terminated by 
the principal being adjudicated an insolvent. , 
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The general rules governing the termination of agency are 
Exceptions: subject to the following limitations:— 

’(1) Authority coupled with interest: “Where the agent ha§ 
himself an interest in the property which forms the subject-matter 
of the agency, the agency cannot, in the absence of an express 
contract, be terminated to the prejudice of such interest” 
[Sec. 202]. Illustrations'. A gives authority to B to sell A’s 
land, and to pay himself, out of the proceeds, the debts due to 
him from A. A cannot revoke this authority, nor can it be 
terminated by his insanity or death. 

(2) Authority partly exercised’. “The principal cannot 

revoke the authority given to his agent after the authority has 
been partly exercised so far as regards such acts and obligations 
;is arise from acts already done in the agency [Sec. 204]. 
Illustration : A authorizes B to buy 1000 bales of cotton on 

account of A, and to pay for it out of A’s money remaining in B’s 
hands. B buys 1000 bales of cotton in his own name, so as to 
make himself personally liable for the price. A cannot revoke 
B’s authority so far as regards payment for the cotton. 

(3) Termination as to third persons-. “The termination of 
the authority of an agent does not, so far as regards the agent, 
take effect before it becomes known to him, or, so far as regards 
third persons, before it becomes known to them [Sec. 208]. 
Illustration: A directs B, his agent, to pay certain nioney to C. 
A dies, and D takes out probate to his will. B, after A’s death, but 
before hearing of it, pays the money to C. The payment is good 
a® against D, the executor. 



EXERCISE I. 


Thu Law of Contract 
CHAPTER I.—DEFINITIONS. 

1. Explain: "In order that an offer may be made binding by accep¬ 
tance, it must be made in contemplation of legal consequences.” A offers 
a reward to whosoever shall do a certain thing. B does the thing, not 
knowing of the advertised reward. Is A bound to pay the reward to B? 

. [Hints: See F. 7. If A's offer was not communicated to B, 
B cannot be said to have accepted the offer, and therefore there was no 
contract, and A is not bound to pay the reward to B.] 

2. Can there be tacit acceptance of an offer? 

3. "A mere mental acceptance not evidenced by words or conduct 
is in the eye of law no acceptance.” Comment. 

4. How can you accept an offer by acting on it? Refer to the case of 
Carlill v. Carbolic Smoke Ball Co. 

5. B claims to have invented a specific medicine for Typhoid. The 
medicine is priced Rs. 10 a phial. He puts advertisements in newspapers 
describing iq glowing terms the merits of the newly invented medicine. 
The advertisement adds that B would pay. damages to the extent of 
Rs. 10000/- if anybody dies of Typhoid after the medicine has been 
administered to him for seven days. X the father of Y who is an infant, 
buys the medicine. Y is dov/n with Typhoid. The medicine is adminis¬ 
tered to Y fo!' ten days. Y dies. Has X any remedy against B’” 

[Hints: The facts of this case are similar to the facts of the leading 
English case—Carlill v. Carbolic Smoke Ball C. See Page 8. 
There is a valid acceptance of the offer. The contract is formed. The 
party injured is entitled to damage under the contract.] 

6. Define Consideration. What are the points of diffirence between 
the English Law and the Indian Law on the subject of Consideration of a 
Contract? 

7. "No stranger to the consideration can take advantage of a contract 
though made for his benefit.” Comment on this and compare it with 
the law in India. "In the law of England, certain principles are funda¬ 
mental. One is that only a person who is a party •to a contract can 
sue on it. Our law knows nixing of a jus quBsitim tertio arising by 
way of contract. Sudi a right can be conferred by way of property, as 
for example, under a trust but it cannot be conferred on a stranger to a 
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contract as a right to enforce the contract in personam'' (Lord Haldane 
in DtttUop V. Selfridge). CommeRt and compare the law enunciated here 
with the Indian law. 

8. "Past consideration is no consideration”.^ Discuss with reference 

to both the English and the Indian Law. ^ o 

9. "A consideration may be executed, executory or past”. Explain 
fully. 

10. “A man cannot acquire rights under a contract to whidi he is 
not a party”. Discuss. Are there exceptions in Indian Law? 

11. Comment on the following: "Consideration need not be adequate, 
but must be real.” 

12. A sells 5 bighas of land in Calcutta for Rs. 5/- to B. Is this 
contract a valid contract? B desires to have it set aside. Can he do so? 
Under what circumstances? 

s 

[Hints: In this case, the consideratitm is inadequate. Now the rule 
laid down in Sec. 25 of the Act is that an agreement to which the consent 
of the promisor ts freely given is not void merely because the consideration 
is inadequate but the inadequacy of the consideration may be taken into 
account by the Court in determining the question whether the consent of 
the promisor was freely given.] 

13. What constitutes an Agreement? 


CHAPTER II.- COMMUNICATION. 

1. When IS an offer complete? How and when can an offer be 
revoked? A proposes by a letter sent by post to sell his house to B. 
B accepts the proposal by a letter sent by post. When can B revdce his 
acceptance^ 

2. Explain clearly the law relating to communication of offer and 
acceptance in the law of contracts. 

3. Briefly discuss the law relating to offer and acceptance by post. 

4. How and on what grounds do proposals stand revoked? Is there 
any limit in time after which revocation of proposals and acceptance 

cannot be made? . 

• • 

■ 5. A writes a letter from No. 10, Clive Street, Calcutta to B in Agra 
proposing to B to sell his house at Calcutta for Rs. 20,000/- A’s letter 
concludes as follows.^ "If you accept my proposal please communicate your 
acceptance by telegram to my address at Na 10. Qive Street.” Due to 
cyclone, the telegraph office at Agra cannot function. B writes bade to A 
agreeing to his proposal'. A refuses to sell the house to B. Has B any 
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remedies against A ? What would be your answer if B communicates his 
acceptance by telegram to A but the telegram does not reach A, A having 
left Calcutta due to bombing from the air? 

# ' [Hints: In the fit it case, A in his proposal prescribes the manner 

in wfUch 'it is to be accepted viz., by telegram. As B does not do that, 
B has no remedies agmnst A. In the second case, the communication 
of the acceptance is complete as against A, the proposer, when B sends 
the telegram. Hence the contract is complete, and B can enforce the 
same against *4. The fact that the telegram did not reach A, he having 
left Calcutta due to bombing, is wholly immaterial. See Secs. 1 and 4 
of the Act; p. 7 & pp. 18-20.] 

6. X offers to sell a house in Calcutta to Y for Rs. 50,000/-. The 
offer is communicated to Y in Bombay by an express letter. The letter 
IS delayed in the censor’s oflice. Before X's letter reaches Y, Y receives 
a telegram from X revoking his offer, Advise Y. 

[Hints: The communication of the proposal becomes complete only 
when it comes to the knowledge of the Person to whom it is made. In 
this case, the offeree Y bifore receiving the letter contatning the proposal 
receives from the proposer X a telegram revoking the proposal. The 
effect is that the proposal is validly revoked. Hence Y does not acquire 
amy rights.] 


CHAPTER III.—CQNTRACTS, VOIDABLE CONTRACTS, VOID 

AGREEMENTS. 

1. What are the essentials of a valid contract? 

2. “All contracts are agreements but all agreements are not contracts.” 
Explain. 

3. “A contract is an agreement enforceable by law.’ Discuss. 

4. Write notes on contracts which law will not enforce. 

5. How can a contract be affected by undue influence? 

6. How far will Courts in India uphold agreements in restraint of 
trade? 

7. Under what circumstances does (a) fraud or (b) misrepresenta¬ 
tion vitiate contracts under the Indian Law? 

8. To what extent does mistake affect contracts? 

9. What are the essential elements in a fraud whiS:h'avoids contracts? 
How does fraud differ from misrepresentation? 

'10, “Mere silence as to facts likely to affect the willingness of a 
perscHi to enter into a contract is not fraud, unless the circumstances of 
the case are such that regard being had to them, it is the duty of the 
person keeping silence to speak, or unless his silence is in itself, Squivalent 
to speech." Explain with illustrations. 
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11. A sells a horse to B knowing full well that the horse is vicious. 
A does not disclose the nature of \he horse to B. 

[Hints: In this case, there b no legal duty on the part of the seller 
to disclose the defects of the horse. Hence there is no fraud in the case 
which will Vitiate the contract. t>The maxim "Caveat Emptor" liill apply. 
See sec. 17 of the Act; p. 29.] 

12. Distinguish between void and voidable attracts. 

13. Discuss fulljr: Agreements made without consideration are void. 
Are there any exceptions to the rule? 

14. Describe agreements which are void according to the Indian 
Contract Act. 

15 Describe fully agreements without consideration which are en¬ 
forced by Courts in India. 

, 16. What classes of consideration are illegal according to Indian Law? 

17. Can agreements be valid, without consideration? 

« 

18. Discuss fully the law relating to infant’s contracts under the 
Indian Law. 

19. State whether the following agreements are void or valid: 

(a) A promises B in consideration of Rs. 1000/-, never to marry 
throughout his life. 

(b) A promises to pay a certain sum of money to B who is an 
intended witness in a suit against A in consider^ion of B's absconding 
himself at the trial 

[Hints: (a) This agreement is void because under sec. 26 of the Act, 
every agreement in restraint of marriage of any person, other than a 
minor, is void, (b) This agreement is void because its consideration is 
forbidden by law and is of such a nature that, if permitted, it would defeat 
the provisions of law, and is opposed to public policy. See Sec. 23 of the 
Act; p. 32.] 

20. A agrees to sell B a specific cargo of goods per S. S. Malwa 
supposed to be on its way from London to Bombay. It turns out that 
before the day of bargain S. S. Malwa had been cast away, and the goods 
lost. Disicuss the rights of A and B. 

[Hints: If both A and B the peerties to the agreement taere unware 
of the fact that S. S. Malwa had been cast away, and the goods lost before 
Ike day of bargain •then under Sec. 20 of the Act, the agreement is void. 
The agreement is also void under sec. 56 of the Act because it is m 
agreement to do an act impossible in itself. Hence neither A nor B has 
any rights in the midterj] 

21. A fraudulently infonns B that A’s house is free from encumbrance. 
B thereujlon buys the house. The house is subject to a mortgage. What 
are the rights ^ B? 
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(Hints: In this case, B’s consent to the agreement is caused by 
fraud practised by A. Now when consent to an agreement is caused by 
fraud, the agreement is a contract voidable at the option of B, the party 
whose consent was so caused. Further, B, whose consent was caused by 
( fraud, may, if he thinki fit, insist that the contract shall be performed. 
Hence in this case, B may either avoid the contract or may insist on its 
being carried out and the mortgage debt redeemed. See Sec. 19 of the Act.\ 

22. A agrees to buy from B a certain elephant. It turns out that the 
elephant was dead at the time of the bargain, though neither party was 
aware of the fact Discuss the rights of A & B. 

[Hints: As both the parties to the agreement are under a mistake 
as to a matter of fact essential to the agreement, the agreement ts void 
under sec. 20 of the Act. Hence neither A nor B has any rights in the 
matter.] 

23. (i) A grants lease of certain premises at Calcutta to B for one 
year, knowing that the premises will be used for the purpose of (a) prostU 
tution or (b) installing machinery for minting base coin, at a monthly 
rental of Rs. 500/-. B does not pay the rent. Advise A. 

[Hints: In this case the objects of the agreement are unlawful, the 
first one being immoral, and the second one being forbidden by law. 
Hence the agreement is void, and A is not entitled to claim rent B. See 
Sec. 23 of the Act; p. 32.] 

24. A and B made a contract on the mistaken belief that a particular 
debt is barred by the Sndian Law of Linutation. Is the contract void or 
voidable? . 

(Hints: In this case, the contract is caused by a ‘'mistake as to 
law” in force in India. But such a contract is not voidable, far less 
void. See Sec. 21 of the Act; p. 32.] 

25. (1> X, a barrister in Calcutta sues Y, his client, for his profes¬ 
sional fees. Will he succeed? (2) Will your answer be the same if X 
la a Surgeon?' (3) Z the wife of X, pledges with A the furniture and the 
books in the library belonging to her husband for the price of (a) jewel¬ 
lery, (b) food necessary for her maintenance, without X's knowledge and 
consent. What are the rights of A^ (4) An infant buys clothes and does 
not pay. What is your advice to the aggrieved party? 

[Hints: (1) A barrister m England cannot sue for fees due to him 
for services rendered in the ordinary course of his professional duties. 
The question is whether a barrister enrolled as an Advacalp of the Calcutta 
High Court i^ under a similar disability. A Full Bench of the Allahabad 
High Court in Nihal Chand v. Dilwar Khan, 55 A. 570; A.I.R. 1933A. 
417 has held that a barrister enrolled by the Allahabafi High Court as an 
Advocate is under no such disability. One ground for this decision is that 
a barrister of England has no right to practise in Allahabad unless he ts 
enrolled as an Advocate of that Court. For a similar reason, a barrister 
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in Calcutta also should be held to be under no disability to sue his elient 
for professional fees. {2) In the case of a surgeon or physician, in England 
until 1858 the position was that the he was not entitled to fees for ren¬ 
dering '‘services unless there was an express contract with the patient but 
in 1858 an Act was passed which enabled every physician to ^sue f&f 
rendering services on request. (J’) A husband is bound to medntain his 
wife. If the husband mongfuUy leaves the wife without means of subsis¬ 
tence, the wife becomes an "agent of necessity" to supply her wants upon 
the credit of the husband. Hence in this case, A the pawnee is entitled to 
his rights undler the pledge so far as the loan is for supply of food necessary 
for the wtje's mtdnlenance, but not for meeting the price of jewellery 
which is not covered by "mcessaries." (4) According to Section 68 of 
the Indian Contract Act if the "clothes" supplied are "necessaries" the 
supplier would be entitled to be reimbursed from the estate of the minor.] 

26. (a) X promises to pay Y a subscription of Rs. 10,000/ for the 
relief of the distressed people who have become victims of communal 
riots in Calcutta. X does not pay. Can Y compel X to carry out his 
promise by litigation? Advise Y. 

(b) X promises a subscription of Rs. 10,000/- to the Gandhi Memo¬ 
rial fund. He does not pay. Is there any remedy in a court of law 
against him? 

[Hints In these cases, X’s promise is without consideration, and 
therefore the agreements are void. Hence Y is not entitled to sue X for 
the money. See Sec. 25 of the Act.] 

27. Are the following agreements void? Give reasons in each case:— 

(a) A agrees to sell to B "a hundred tons of oil.” 

(b) A who is a dealer in cocoanut oil only, agrees to sell to B, “one 
hundred tons of oil”. 

(c) A agrees to sell to B “one thousand maunds of rice at a price to 
be fixed by C”. 

(d) A agrees to sell to B “my white horse for rupees five liundred or 
rupees one thousand”. 

[Hints: (a) The agreement is void for uncertainty. See Sec. 29. 
(b) The nature of A’s trade affords an indication of the meaning of 
the words, and A has entered into a contract for the sale of 100 tons 
of cocoanut oil. See Sec. 29 Illustration (c). (c) The agreement is not 
void for uncertainty because the price is capable of being made certain. 

'See Sec. 29 Illustration {e). [d) The agreement is void for uncertainly. 

See Sec. 29 Illustration (/).] 

• • 

28. (1) A German (ii) A Russian, enters into contracts with a 
British subject (1) prior to the declaration of the last Great War (2) 
during the continuanc;^ of the war. Discuss the legality or validity of the 
^bove. 

[Hints: In this case we have lo ronsid'er the effect of war on con¬ 
tracts. Regarding contracts made prior to the declaration of the war,. 
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the position is this: Britain and Germany being at tear with each other, 
contracts ottered into between a British ^ject and a German before the 
outbreak of the war were not dissolved by the outbreak of the war but 
were suspended until ths war was over. During suspensirm, no perfarmmce 
is permitted but when the war ended^^ mutual obligations revived. As 
for contracts entered into between a British subject and a German during 
the war, they were illegal and void. Even when the war ended they 
were still void. With regards to contracts between a British subject arid 
a Russian, whether either before the war or during the war^ there was 
no difficulty because Britain and Russia were allies in the last War.] 

29. Maharaja A finances B in his action for declaration of title to the 
Nawabgunge Estate on consideration that in case of B's eventual success, 
one half of the estate should go to him. B wins but does not carry 
out his part of the bargain. Advise A. What will be your opinion if 
instead of a being a zemindar is (a) a medical practitioner, (b) a solicitor? 

[Hints: This illustratidh is not a happy one The question » 
whether the agreements in these cases are champertous or not {See 
P. 33). If the illustration is intended to convey that the Maharaja 
{or Zamindar) is interested in the litigation on his own account, the 
agreement is not agamst public policy on the ground of champerty, and 
A the zamindar is entitled to his rights under the contract. It would 
be champertous if A is a medical practitioner or a solicitor.] 

30. What are "agreements by way of wager"? What is your opinion 
about the legal effects of such agreements? 

31. Under the Indian Contract Act, an agreement, by which any one 
is restrained from exercising a lawful profession, trade or business of any 
kind, is to that extent vmd. What are, if any, the exceptions to the above 
principles of law? 

CHAPTER IV—PERFORMANCE AND DISCHARGE OF CONTRACTS. 

1. How far are the liabilities of the parties to a contract affected by 
supervening impossibilities? 

2. How are the rights of the parties to a contract affected by super¬ 
vening impossibility? 

3. What do you understand by novation? How can a contract be 
discharged? 

4. A agreed to let his hall to B, for some public entertainment 
on 1st Dec. 1929. On. 28th. Nov. 1929, the hall wfc destroyed by acci¬ 
dental fire. Discuss the rights of A and B. 

[Hints: This is an illustration of a contract which is discharged 
by supervening impossibility i.e., impossibility arising subsequent to the 
contract.' In this case the continued existence of the hall is essential to 
the performance of the contract. The destruction of the hdO, from no 
default of either party, disefiarges the contract. Hence both the parties to 
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the extract, A and B, are excused pom performance of it. The facts 
of this illustration are similar to the facts of the English case—Taylor v. 
Caldwell. See P. 45, and Sec. 56 of Act.J n 

9 

5. A pays Rs. 10,000/- to B-in considerati(»> of B's promise to^iarry 
C, A’s daughter. C dies and the marriage does not take place. Can A 
claim a refund of the money from B? 

[Hints: In this case, the agreement is void but B who has received 
an advantage under the agreement is bound to restore it. Hence A is 
entitled to refund of the money he pond to B. See Sec. 65 of the Act.] 

6. A enters into a contract with B for singing at a theatre for three 
nights at a fee of Rs. 1,000/- every night. She sings for two nights and 
is taken ill. Can B ask for damages for loss of profit from A? Would 
your answer be different if A sings for the theatre another night? 

[Hints: B is not entitled to compensation for loss of the 
profits which B would have made! if A had been able to sing.] 

m 

7. A cutter was engaged for a lump sum of £ 30 to serve as a 
mate on a voyage from Jamica to Liverpool. He died after two-thirds 
of the voyage. His sons claimed payments for what he had done up 
to the time of his death. Will they succeed? 

[Hints: The cutter dies after the contract. The contract being one 
for personal service, the contract to strve for the remmning period be¬ 
comes impossible, and therefore the contract becomes void. See Sec. 56 
of the Act and p. 36. Under S&:. 65 of the Act {p. 49) when a contract 
becomes void, any person who has received any advantage tinder such 
contract iis bound to make compensation for it to the person from whom he 
received it. Now the general rule is that representatives of the deceased 
succeed to his right of action for payments actually earned^ and due to 
the man before his death, and may recover them. The question, there¬ 
fore, is whether from the nature of the contract in this case it can be 
said that the employer has received any advantage pom the cutter. Here 
the cutter had been engaged for a ’“lump sum". If this means that accor¬ 
ding to the contract, the cutter would be entitled to Payment only on the 
completion of the entire performance of his promise, it cannot be said 
that he actwdly earned anything before his death. See Sumpter v. Hedges 
P. (1898) 1 Q.B. 673 and P. 54. On this view, the cutter's sons are not 
* entitled to succeed in their suit^] 

8. (a) A enter^ into a contract with B for the erection of a two- 
storeyed building in Calcutta for B for the sum of Rs. 20,000/-. A com¬ 
pletes the ground floor but owing to the lack of materials he is unable to 
proceed- further. A d^ands Rs. 10,000/- for having completed the ground 
floor. Is his claim maintainable in law? (b) Would your answer be 
different if A contracts with B to sell to him 5000 of paddy at 
Rs. 4 per Snd., sells and delivers to B 1000 mds. of paddy, being unable 
to sell to B further quantity of paddy. Cano A demand of B the sum 
of Rs. 4000? 
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[Hints: (o) See answer to, 7. In this ease, the contract is such 
that A would be entitled to the contracted amount only on the completion 
b'i the contract. Hence A’s claim is not maintainable in law. (b) In this 
case, *A is entitled to the stem of Rs. 4b00 being the price of paddy deli¬ 
vered to B and received by B, but B is also entitled to receitm from A 
dc'ncgis for non-performance of the rest of the contract.] 

9. A saves B’s property from fire. Is A entitled to compensation 
from B in any case? 


CHAPTER V-QUASI-CONTRACTS. 

1. What is a Quasi contract? How does it differ from Contract? 
Cive examples. 

2. “In a Quasi-contract, the promise to pay is always an implication 
o' law and not of fact’’. Explain giving two illustrations. 

3. Under what cucumstances is an infant bound by the contract for 
necessaries? 

4. A supplies food to B, the wife of C who is a lunatic. C has 

.assets woith one lac. On non-payment can A proceed against the assets 
of C? Would your answer be the same if C instead of being a lunatic 
is an infant^ «. 

[Hiihjs' In the first case, the lunatic is a person who is incapable 
of entering into a contract, mid the wife of the lunatic is one whom the 
lunatic is legally bound to support. A aepplies the wife with necessaries 
suited to the Umatte's condition in life. A the person who has fwrrnshed 
such supplies is entitled to be reimbursed from the property of the lunatic. 
In the second case, C is a minor. The answer would be the same because 
the minor is also a person mcaprdrle of entering into a contract, and the 
minor’s wife is supplied with necessaries. See Sec. 68 of the Act; p. 51. 
This is on illustration of a Quasi contract.] 


. CHAPTER VI—REMEDIES FOR BREACH. 

1. What are the remedies for the breach of contract ? 

2. How are damages for breach of a contract, assessed? 

3. What are the rights and liabilities of parties in case of an antici¬ 
patory breach of contract? 

4. A firm entered into a contract of sale of certain bales of cotton 
soods to be manufactured by certain mills. The written ccmtract provided 
that the goods are to be taken delivery of as and when thp» same may 
be received from the mills} ddivery is to be caused to be giv^n iui full 
by December 31, 1918. The mill Wled to supply the goods, after a time 
md consequently the seller couldi not deliver the whole quantity pf the 
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Koods as specified in the contract. Is«the buyer entitled to damages for 
breadi &f the contract? 

5. A agreed to sell to B twelve hundred tons of coal to be*delivered 
in monthly instalments of one hundred each. After three instalments had 
been delivered A refused to deliver any further coal under the contract. 
Discuss the rights of A and B after this refusal. 

6. State the provisions made in the Indian Contract Act as to cir¬ 
cumstances affecting the estimate of loss or damage caused by a breach 
of contract. Refer in this connection to the English law of distinction 
between a penalty'and liquidated damages. 

7. A mortgage bond provided for payment of interest at the rate 
of 14 annas per cent per mensem, and by the first condition of the bond 
it was agreed that the interest should be paid every six months, and in 
(;^se of default the mortgagor should pay interest at the rate of Rs. 1-4 p.c. 
pm. and if the amount of interest be not paid within the year, interest 
on the loan should run at the rate of Re 1-8-0 per cent p.m. from the 
date of the execution of the bond, till the date of payment. In a suit 
on the bond, discuss the question (1) Whsther the interest is recoverable 
under the contract; (2) Whether it is to be altogether disallowed or not. 

8. Explain the difference between “liquidated damages" and “penalty.” 
State if the Indian Law differs from the English law in this respect 
and the nature and extent of the difference, if an^. 

CHAPTER VII—INDEMNITY AND GUARANTEE. 

1. Distinguish between a contract of guarantee and a contract of 
indemnity. 

2. When is a surety discharged from his liabilities? 

a 

3. Has the surety any rights against (a) the principal debtor; (b) 
the creditor? If so, what are they? 

4. What is continuing guarantee? How is a continuing guarantee 
revoked? 

5. A contracts with B for a fixed price to build a house for B within 
6 numths, B supplsdng the necessary timber. C guarantees A’s psrform- 

• ance of the contract. B fails to supply the timber. Discuss the liabili¬ 
ties of C 

[Hints: In case, A is the principal debtor, and C is the surety, 
fl fails to supply the timber and therefore, A the principal debtor is 
disoharged, and the effect of the discharge of the principal debtor is the 
discharge of the surety. See Sec. 134 of the Act; p. €€.] 

6. A sells and delivers 100 bale^ of cotton to B. C afterwards without 

conaideratlbn, agreed to pay for them in. default of B. What are the 
rights of A as against C? « 

[Hints: In this ,case, the surety is giving the gjuarantee without 
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considertuion. The agreement is void, and hence A, the creditor, has no 
rights as against C. See Sec. 127 of the Act.] 

7. ^ owes to C a debt guaranteed by A. Debt becomes payable. 
C doe& not sue B and allows his remedy against B to become barred by 
limitation. Discuss the nghts of C against A on the guarantee. 

[Hints: It was held in Mahanth Singh v. U Ba Yi, 66 I A. 198f 
A.IJl. 1939 P.C. 110, by the Privy Council that the failure to sue the 
principal debtor until recovery is barred by the statutes of limitation does 
not operate as discharge of surety. Hence C has rights against A on the 
guarantee. See Secs. 134, 137, and 139 of the Act.] 

CHAPTER VIII—BAILMENT. 

1. What IS bailmiEnt? 

2. What is the standard of care a bailee has to take in respect of 
goods bailed to him? [See Secs. 71, 168 and 169 of the Act.] 

3. Bring out clearly the distinction between "BailmEnt” and “Pledge” 
giving illustrations. 

4. Discuss the liability of the bailee for the loss of the thing bailed. 

5. Write a note on "Bailee’s Particular lien” giving an illustration. 

6. Explain and illustrate “Pawnee’s right of retainer." 

7. A lends his horse to B for his own riding only. B allows C, a 
member of his family, to ride the horse. C rides with care, but the 
horse accidentally falls and is injured. What remedy has A against B? 

[Hints: In this case, the bailee makes a use of the horse not in 
accordance with the conditions of the bailment. Hence the bailee is liable 
to make compensation to the bailor for damage. See Sec. 154 of the Act; 
p. 69.] 


8. A hires a motor car of B. The car is unsafe, though B is not 
aware of it, and A is injured. What are the rights of A? 

[Hints: This is a bailment for hire. Hence the baHor B is respon¬ 
sible for the damage sustained by A, though B was not aware of the 
faults in the car. See Sec. 150 of the Act; p. 68.] 

A* 

9. Define Pledge. State tile respective rights and duties <A the 
Pawnor and the Pawnee 

CHAPTER IX—AGENCY. ' 

1. Who is an agent according to the Law .of Contract?! Describe 
the duties of agents to their principals? 

2. What are the rights of an agent as against his principal? 
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3. Discus briefly the duties the Agent to the Princii>al. What do- 
you mean by an Undisclosed Principal? What is the legal position of 

sub-agent in relation to (a) the Agent, (b) the Principal? 

•' * ■ » 

-4. When is an agent personally liable for contract entered'into by 
him? 


5. What do you understand by Undisclosed Principal? What are 
the rights and liabilities of such a principal? 

6. Is an agent personally liable for the contracts entered into by him 
on behalf of his principal. If so, in what cases? 

7. What is the effect of agency on contracts with third parties? 

8. What are the rights and liabilities of parties in cases of contract 
through agents when the principal is undisclosed? 

* 9. A a merchant in England directs B his agent at Bombay, who 
accepts the agency to send him 100 bales of cotton by a certain ship., B^ 
having it in his power to send the cotton, omits to do so The ship arrives 
safely in England. Soon after her arrival the price of cotton rises. What 
is the extent of B’s liability to A? 

[Hints: In the case, B is hound to make good to A the profit which 
he might have made by the 100 bales of cotton at the time the ship 
atrived, but not any profit which he might have made by the subsequent 
rise. See Sec. 212 of the Act; p. 79.] ’ 

t 

10. Write notes on:— 

(a) A factor differs from a broker in important respects. 

(b) An election agent may bind the candidate though he acts beyond 
the scope of his authority. 

[Hints: An "election agent" is one who is appointed by a candidate at 
an election to act on his behalf in certain matters. The authority and 
powers of an election agent are regulated by the Act under which the ^ 
election is held.] 

(c) An auctioneer is primarily an agent for the seller but he is an 
agent for the buyer also. 

11. A, a wholesale merchant, authorises his agent B to purchase 
paddy from Behar for 2 lacs of rupees. B does not purchase paddy; 
it is not available ih I^ehar. He purchases wheat worth the same amount 
from C. B does not pay. Has C any remedies against A or B, or A 
and B? 

[Hints: In this case, B the agent has not acted acceding to the 
directions given by the principal. B was authorised to purchase paddy 
but he purcpMsed wheat instead. As the agent has acted without authority, 
the principal is not bound. C the seller of the wheat has no remedies 

7,, 
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A the pfindPfA at att* Cs tenedies me against the agent B per^ 
4pfuMy, See Secs. 211, 214, and 237 of the AcU] 

< 12. X, the \nfe of k, is in the habit of buying goods from C She 

<loes pay C the price of goods pwchased. Can C make X liable? 
"What defences, if any, are open to X? 

[Hints: In this case, X, the wife of A, is in the habit of buying 

goods from C. If she is in the habit of buying goods ptm C in A's name, 

it may be said that she had implied authority as A's agent, and C is 
aware of it. In that case, C cannot make X personally liable in the 
absence of any contract to that effect. See Secs. 187 and 230 of the Act. 
If C sues X, she may put up as her defence that C knows that she is 
her husband’s agent.] 

13. A enters into a contract irith B to sell him 50 maunds of rice 
and afterwards discovers that B was acting as agent for C Whom can 
A sue for the price of rice? 

[Hints: The rule is that where the agent is personally liable, a 
person dealing with him may hold him or his prineipal or both of them 

liable. Hence in this case, A may sue either B, or C, or both, for the 

price of the cotton. See Sec. 223 of the Act; p. 83.] 

14. A was given a power of attorney by B to manage B’s diop. A 
who had to go out of town one day authorised his son C to look after 
the business. C, whp held a power from his father A, entered into a con¬ 
tract in the name of B and signed the same. What is the position of the 
parties? 

[Hints: In this case, A is an agent of B. 'Under Sec. 1% of the 
Act, A cannot lawfully employ a sub-agent to Perform an act which he 
has undertaken to perform personally. Hence A’s son C is not properly 
appomted*. Therefore, B, the principrd, is not bound by and responsible 
jor C’s acts, so far as regards third persons. See Sec. 193 of the Act; p. 78.] 
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§ 1* Mortgage: Mortgage and*Charge. 

‘‘Mortgage” is a transaction by which property is made 
, • security for the payment ^ money. 

Mortgage. Mortgage irfay be of immovable property 

or of movable property. 

We shall deal with the provisions relating to Mortgage of 
immovable property in the next section. 


Mortgage and Charge. 


In a “Charge” on immovable property, as in a “Mortgage” 

Mortgase & Charge. of immovable property, specific immov- 

able property is made security for the 
payment of money to another. But a Charge differs from a 
Mortgage in the following respects:— • 

(a) A Mortgage is a transfer of an interest in immovable property 

but a Charge is not. 

(b) A Charge may be created by act of parties or by operation of 

law while a Mortgage can be created only by act of parties. 


It may be pointed out that as regards the relief granted, 
there is no distinction between a Charge and what is known as 
“Simple Mortgage’*; 


§ 2. Mortgage ov Immovable Property. 


mortgage is the transfer of an interest in specific imtnov- 
able property for the purpose of 
^ immov- securing the payment of money 
■abe property. advancikl or to be advanced by way of 

.loan, an existing or future debt, or the performance of an 
engagement which' mOy give rise to a pecuniary liahUitV*. 
[^•58(a) .T.P.Act].. 


The- following points should be noted in connection with this 
definition:— 

(1) Transfer: Mortgage is a kind of transfer of pro¬ 
perty. The transferor is called the Mortgagorf and the transferee 
is called the Mortgagee. 

(2) Transfer of interest (not ownership): In a 
Mortgage, some rights are transferred to the mortgagee, and 
some rights remain vested in the mortgagor. A Mortgage is 
4hus different from a ‘‘Sale'*. In a Sale, all the rights of owner- 
^'ip which the seller has are transferred to the buyer while in a 
Mortgage, only some rights are transferred to the mortgagee. >• 
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(3) Purpose: The purpose of a Mortgage is to secure 
(a) the payment of a debt, or (b) the performance of an 
engagement (contract) which may give rise to a pecuniary 
liability. Illustrations: (a) A borrows Rs. 2000 frojn B "by* 
mortgaging his house to th% latter. The house is the Security 
for the payment of the debt, (b) A enters into a contract with 
B to build a house for the latter within a specified time, and 
agrees that if A fails to perform the contract, he would pay 
compensation to B. For securing the performance of the con¬ 
tract, A mortgages some immovable property to B. 


A. Classes of Mortgage. 

Thcie arc six classes of mortgage viz., (1) Simple mortgage. 

Six classes of Mortaaffe Mortgage by conditional sale, 

^ bix Classes of Mortgage. ^ 3 ^ Usufructuary mortgage. (4) 

English mortgage, (5) Mortgage by deposit of title deeds (also 
called Equitable mortgage), and ( 6 ) Anomalous mortgage. Let 
us deal with these classes one by one:— 


(1) Simple mortgage. 

"Where, ^vithout delivering possession of the mortgaged 

(i) Staple mortgage, *1^ ^rtgagor bi«ds Mmself 

personally to pay the mortgage-money, 
and agrees, expressly or impliedly, that, in the event of his failing 
to pay according to his contract, the mortgagee shall horve a 
right to cause the mortgaged property to he sold and the proceeds 
of sale to be applied, so far as may he necessary, in payment of 
the mortgage-money, the transaction is called a simple mortgagd'* 
[Sec. 58(b) T. P. Act]. 

A Simple mortgage consists of (a) a personal obligation on 

its characteristics mortgagor to repay, and 

Its characteristics. transfer of a right to the mort¬ 

gagee to cause the property to be sold through the intervention 
of the court on default of repayment by the mortgagor. Thus 
in a Simple mortgage, the security for the debt is two-fold viz., 
the personal obligation, and the property. Further, in a Simple 
mortgage, the mortgagor does not deliver possession of the pro¬ 
perty to the mortgagee; the mortgagor himself retains possession. 


(2) Mortgage By conditional sale. 

"Where the mortgagor ostensibly sells the mortgaged 
*(ii) Mortgage by cm-property — 
ditional sale; * 

on condition that on default of payment of the mortgage- 
money bn a certain dale the sale shidl become absolute, or 

on condition that on such payment ibeing made the sale shaU 
become void, or 

• m 
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(iii) Usufructuary 
mortgage; 


OH condition that cm such payment being made the buyer 
shall transfer the property to the seller, 

the fransaciion is called a mortgage by conditional sale’* 

tS^. 58(c) T. P. Act]. 

In a Mortgage by conditional sale, the mortgagor ostensibly 

iu Aaracterirtics. sells the prope^ subject to ^in 

conditions. In thus case, the mortgagor 

has no personal liability to repay the debt. In case of default, the 
mortgagee cannot bring a suit either for recovery of money or 
for sale of the property, but can bring a "suit for foreclosure" 
[See P. 106]. 

' (3) Usufructuary mcrtgage. 

‘’Where the mortgagor delivers possession * * * of the 

mortgaged property to the mortgagee; 
and authorizes him to retain such posses¬ 
sion until payment of the mortgage- 
money, and to receive the rents and profits accruing from the pro¬ 
perty * * * * and to appropriate the same in lieu of interest, or in 
payment of the mortgage-money, or partly in lieu of interest or 
partly in payment of the mortgage-money, the transaction is 
called an usufructuary mortgage*’ [Sec. 58(d), T. P. Act]. 

In an Usufructftary mortgage, there is no personal liability 

its charaAeristics mortgagor. The mortgagor 

delivers possession of the property to 

the mortgagee. The mortgagee has the right to retain possession, 
and to enjoy the “usufruct" i.e., the rents and profits, until the 
debt is paid. 

(4) English mortgage. 

“Where the mortgagor binds himself to repay the mortgage- 
(iv) English mort- money on a certain date, and transfers 
gage; the mofigaged property absolutely to 

the mortgagee, but subject to a proviso that he will re-transfer it 
to the mortgagor upon payment of the mortgage-mon^ as agreed, 
the transaction is called an English mortgaged* fSec. 58(e) 
T. P. Act]. 

The three essentials of the English mortgage are: (i) the 

ita characteristics mortgagor should bind himself to repay 

the mortgage-money on a certain day; 
(ii) the property mortgaged should be transferred Absolutely to 
the mortgagee; and (iii) the absolute transfer should ^e made 
subject to a condition of reconveyance upon repayment of the 
debr. It should be notdd that the word "absolutely" is incon- 
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sistent with the definition of mortgage as transfer of an interest 
rnerel 3 r, and not as transfer of ownership. The Privy Council has 
held in Ramkinker v. Satyacharan, [66 I.A. SO] that an English 
mortgage is not an absolute transfer but the definition means 
that a ‘^mortgage which w(Atld be absolute were it not for the 
proviso for re-transfer'*. Thus the requirement in an English 
mortgage that the property should be transferred absolutely is 
a mere matter of form, and not one of substance. An English 
mortgage is similar to a Mortgage by conditional sale, because in 
both classes there is a sale subject to certain conditions. But 
there are important points of difference between the two. In an 
English mortgage there is a personal liability on the mortgagor 
W'hile there is no personal liability on the mortgagor in a 
Mortgagor by conditional sale. In an English mortgage, the 
mortgagee can sue for the debt or for the sale of the mortgage- 
property for recovery of the debt but in a Mortgage by condi¬ 
tional sale, the mortgagee has no such rights. 


(5) Mortgage by deposit of title-deeds. 

“Where a person in any of the following towns, namely, the 

towns of Calcutta, Madras, and 
(v) Deposit of title- Bombay,* and in any other town 
de^s; which the **State Government con¬ 

cerned may, by notification in the 
Official Gazette, ***specify in his behalf, delivers to a creditor 
Of his agent documents of title to imnwi^le property with intent 
to create a security thereon the transaction is called a mortgage 
by deposit of title^eed^* [Sec. 58(f), T. P. Act]. 


The requisites of a Mortgage by deposit of title-deeds are 
., . ^ three in number; (i) a debt; (ii) a 

Its dMractenst.cs. tiUe-deeds ; and (iii) an 

intention that the deeds shall be a security for the debt. A 
mortgage by deposit of title-deeds can be made only in the follow¬ 
ing towns* viz., Calcutta, Madras, and Bombay, and in any other 
notified town. It should be noted however that in the towns 
mentioned above, a Mortgage by deposit of title-deeds may be 
made not only of property situated within these towns but also 
of property situated outside them. 


Equitable Mortgage: A Mortgage by deposit of title- 
deeds is sometimes called an “Equitable Mortgage", In English 
law, the term “Equitable Mortgage" is of much wider import 
than “Mortgage by deposit of title-deeds" as defined in the 
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Transfer of Property Act. In EflgHsh law, an Equitable Mort¬ 
gage rnay be of several kinds, and one of them is by deposit of 
title-deeds. 

“ft^ortgage by dejxjsit of title-deeds” or "Equitable Mortgage” 
is intended to give facility to the mercantile community, in cases 
where it may be necessary to raise money all on a sudden, before 
an opportunity can be afforded of investigating the title-deeds and 
preparing the mortgage document. 

It should be noted that in inortga|[e by deposit of title-deeds, the title- 
deeds must be deposited in the towns mentioned in' the section. Deposit 
of title-deeds outside the towns mentioned' does not operate as a mortgage 
or even as a secunty or a charge. The property however may be situated 
outside the towns mentioned. 


(6) Anomalous Mortgage. 


".<4 mortgage which is not a simple mortgage, a mortgage hy 

conditional sale, an usufructuary 
mortgage, an English mortgage 
or a mortgage hy deposit of title-deeds 
* * * * is called an anomalous mortgaged’ [Sec. 58(g), T. P. Act]. 


(vi) Anomalous 
mortgage. 


Note 1. PossEssiq,N of mortgaged property. 

In a.Simple mortgage, the mortgagor does not deliver pos- 

Possession session of the mortgaged property to the 

mortgagee, but retains possession him¬ 
self. In an Usufructuary mortgage, the mortgagor delivers 
possession of the mortgaged property to the mortgagee. In other 
classes of'mortgage, the mortgaged property ordinarily remains 
in the possession of the mortgagor unless there is a contract or a 
local usage to the contrary. 


Note 2. Registration of MORtGAGE-DEED. 

"Where the principal money secured is one hundred rupees 

I?«ristrati«n Upwards, a mortgage, other than 

mortgage by deposit of title-deeds, can 
be effected only by a registered instrument signed by the mort¬ 
gagor, and attested by at least two witnesses. Where the principal 
money secured is less than one hundred rupees, a mortgage may 
be effected either by registered instrument signed and attested as 
aforesaid, or (except in the case of a simple mortgage) by delivery 
of the property” [Sec. 59^ T. P. Act]. , 

A Simple mortgage jean be effected only by registered instru¬ 
ment, whatever its value. Where the principal money secured is 
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fiSt 100 or upwards, a Mortgqge by conditional sale, an Usufruc¬ 
tuary mortgage, an English mortgage and an Anomalous mortgage 
can b€ effected only by a registered instrument, but where the 
principal money secured is less than Rs.'lOO, these classes ^of* 
mortgage may be effected either by a registered instrument or 
by delivery of the property. A Mortgage by deposit of title-deeds 
does not require registration, whatever its value; in fact it need 
not be in writing at all. 


B. Rights of the Mortgagor. 

A mortgagor has certain rights against the mortgagee of 
Rights of Mortgagor: which we consider the following:— 

(1) Right of redemption (Equity of redemption). [Sec. 60 
T. P. Act], 

A mortgage-deed generally fixes a date on which the 

T? . n j principal money becomes due. At any 

Equity of Redemption. mortgagoV 

has a right to require the mortgagee (a) to deliver to the mort¬ 
gagor the mortgage-deed and other documents relating to the 
mortgaged property; (b) to deliver possession of the property 
where the mortgagee is in possession, and (3) either to re¬ 
transfer the property or to execute a registered deed of release, 
on payment or tender of the amount due by the mortgagor 
to the mortgagee. In simpler language, the mortgagee has the 
right to get back the property free from the mortgage on payment 
or tender of the due amount after the due date. This right of 
the mortgagor is called the “Right of redemption’*. In English 
law, this right is called the **Equity of redemption”. It is 
to be noted that the right of redemption can be exercised by the 
mortgagor at any time after the principal money becomes due, 
upon payment or tender of the amount due to the mortgagee. 
The right of redemption is given by the statute, and cannot be 
fettered bv any condition which impedes or prevents redemption. 
Any condition which fetters redemption is called a “Clog” on 
redemption, and is void. This idea is expressed by the maxim 
“Once a mortgage always a mortgage"- The maxim means 
that no contract between the mortgagor and the mortgagee, made 
at the time of th% mortgage and as part of the mortgage transac¬ 
tion, can be valid if it prevents the mortgagor from getting back 
his^ property on paying off what is due on his security. 

The right of redemption commences at the date on whidi the principal 
money becomes due, and continues tilt it is extinguished either (a) by 
the act o| parties or (b) by operation of law. For example, if the mort¬ 
gagor subsequent to the mortgage sells the mr^rtgaged property to the 
mortgagee, the right of redemption is extinguilhed by an act of the mort- 
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gagor. Again, the right of redemption .may be extinguiriied by a decree 
of a Court. 

. > It should be noted tlut a mortgage is treated as one single transaetum, 
*and: can |pe redeemed only as a whole. Supposing three mortgagors A, B 
and C jointly mortgage their property to*X. A cannot redeem his share 
only by repaying his own share of ^e debt. A must redeem the entire 
mortgage by repaying the whole debt, and then A may bring a suit for 
contribution against B and C to compel them to contril^te i.e., pay their 
shares of the debt to A because A has already paid the mttm* to X. 


(2) Right to insf^ection <md production of documents’. A 

mortgagor has the right to inspect 
d(^mmts^ inspect, etc. make copies of or extracts from 

documents of title relating to the 
mortgaged property which are in the possession or power 
of the mortgage [dec. SOB, T. P. Act]. , 

(3) Accession to property: Where the mortgaged property 

. in possession of the mortgagee has 

g accession. received any accession, the mortgagor 
upon redemption shall be entitled to such accession [Sec. 63, 
T. P. Act]. 

(4) Improvement to property: Where the mortgaged pro- 

. perty in possession of the mortgagee 
Right to m^wovement. been improved, the mortia|or 

shall be entitled to the improvement [Sec. 03A, T. P. Act]. 

(5) Renewal of lease: Where the mortgaged property is 

a lease, and the mortgagee obtains a 
Right to renewed renewal of the lease, the mortgagor 

shall have the benefit of the new lease 

[Sec. 64, T. P. Act]. 


C. Rights of the Mortgagee. 


The mortgagee has certain rights against the mortgagor. 
Rights of Mortgagee: of which we notice the following:— 

After, the mortgage-money has become due, and there is 
default of payment on the part of the mortgagor, the mortgagee 
has the right to bring a suit (a) for foreclosure, or (b) for sale, 
or (c) for realisation of the mortgage-money* eLZ<x>x6im'g to the 
class of mortgage. 


(1; Right to Foreclosure [Sec. 67 T. P. Act]. 

**A suit to obtain a decree that a mortgagor shall be 
- , absolutely debarred of his right to 

(ly Foreclosure. redeem the mortgag^ property i« 

called a suit for foreclosure.** For example, in a mort>- 
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gage by conditional sale, th» moctgagor ostensibly sells the 
mortgapd property on condition that on default of payment of 
the mOTtgage-money on a certain date tl}e sale shall become 
absolute. Suppose the mortgagor makes default* The 
mortgagee has the right to bfing a suit for foreclosure i.e.* for a 
decree that the mortgagor shall be absolutely debarred of his 
right of redemption. It is to be noted that a mortgagee by a con¬ 
ditional sale, and a mortgagee under an anomalous mortgage by 
the terms of which he is entitled to foreclose, have the right to 
foreclosure. A Simple mortgagee, an Usufructuary mortgagee, 
English mortgagee and a Mortgagee by deposit of title-deeds 
have no right to foreclosure. 

(2) Ri|d>t to Sale [Sec. 67 T. P. Act]. 

, On default of payment on the part of the mortgagor accord- 

(li) Sale contract, the mortgagee, in some 

' * classes of mortgage, has Sie right to 

bring a suit for sale of the mortgaged property. A simple mort¬ 
gagee^ an English mortgagee, a mortgagee by deposit of title-deeds 
and an anomalous mortgagee have the right to sale while an 
Usufructuary mortgagee as such, and a Mortgagee by conditional 
sale ha\e no right to sale. 

It may be stated that the right to foreclosure, ^and the right to sale, 
mentioned above, are to be exercised by suit i.e., through the intervention 
of a court. * 


(3) Right to sue for mortgage-money [Sec. 68 T. P. Act]. 


The mortgagee has a right to sue for the mortgage-money in 

the following cases, and ilb others,. 


..... . - me following 

(in) Mortgage-money. 


(a) where the mortgagor binds himself to repay the same; 

(b) where, by any cause other than the wrongful act or default of 
the mtvtgagOT or mortgagee, the mortgaged property is wholly or partially 
destroyed or the security is rendered insufMent, and the mortgagee has 
given the mortgagor a reasonable opportunity of providing further security 

' enough to render the whole security sufficient, and the mortgagor has failed 
to do SO} 

(c) where the mortgagee is deprived of the wfade or part of his 
steuiity by or in consequence of the wrongful act or default of the 
ihortgagor; 

(d) where, the mortgagee being entitled to possession of the mort¬ 
gaged property, the mortgagor fails to deliver the sa m e to him^ or to 
gecurs the possession thereof to him without disturbance by the mortgagor 
of any person churning under a title superior to .that of the idortgagor. 
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{4) Powers in special cases [See. 88 T. P, Act]. 

In certain special cases, the mortgagee has the power of sale 

Soecial uowera * mortgaged property withoi4t the 

•- ^ ■ interventio* of the Court, and in these 

cases the mortgagee has also the power to appoint a Receiver of 
the income of the mortgaged property. 


<5) Accession to mortgaged property [Sec. 70 T. P. Act]. 

If after the date of a mortgage, any accession is made to the 

(V) Accession mortgaged property, the mortgagee 

KV) Accession. entitled to such accession for the 

purposes of the security. 


{6) Renewal of mortgaged lease [Sec. 71 T. P. Act]. 

If the mortgaged property is a lease, and the mortgagor 

(vi) Renewal of lease Obtains a renewal of the lease, the 
(VO Kenewai of lease. ^Q^tgagee shall be entitled to the new 

lease for the purposes of the security. 


§ 3. Mortgage op Movable Property: Hypothecation. 


Alortgage of movable property is also called "Hypotheca- 

„ • tion”. No particular formality is 

Hypothecation. r j.- £ ix ^ 

necessary for the creation of a Mort¬ 
gage of movable property. Registration is not necessary; a parol 
(oral) mortgage of movable property is valid. Again, delivery 
of possession is not necessary to constitute a Mortgage of 
movable property. A Mortgage of movable property is valid 
v/liether accompanied by delivery of possession or not. A 
Mortgagee of movable property is entitled to a decree for sale 
just as a Mortgagee of immovable property. 


It should be noted that though a Mortgage of movable property 
unaccompanied by delivery of possession is valid, sudi a mortgage is 
liable to be defeated if the mortgagor in possession sells the goods to a 
bona fide purchaser for value without notice. 


§ 4. Hypothecation, Pledge and Lien. 

“Hypothecation** is mortgage of movable property. A 
^ . “Pledged* is a bailment of goods for the 

jiide'lSjritrS7ebt“ payment of a debt perfon^ce of a 

promise (P. 71). “Lien** is a right 
to retain possession of the goods of another until the claims of 
the person in possession are satisfied (P; 72). Thus td all these 
cases, movable property is made a security^ for the payment of 
money. There are, however, important points of difference. 



HYPOTHECATION AND PLEDGE 


109 


Hypothecation and Pledse may be distinguished thus: 

Hnwthecation and Hj^thecation can be effected 

Pledgedistinguished. with or without delivery of possession 

while in a Pledge, there must be delivery 
of possession. It may be'pointed out in this connection that 
Hypothecation made without delivery of possession is attended 
with one risk. If after such hypothecation, the hypothecatee 
(mortgagor) pledges the same property (which must be done 
with delivery of possession^, the Pledge will have priority over 
the Hypothecation. Seconaly, in Hypothecation there is a con¬ 
ditional transfer of the general title to the hypothecatee while in 
a Pledge, only a special property passes to the pawnee while the 
general property remains with the pawnor. Lastly, the hypo- 
thecateee cannot sell the goods for the recovery of his dues 
without a decree of the Court while a pawnee can sell the goods 
pledged without a decree of the Court, after giving reasonable 
notice to the pawmor. 


Both Hypothecation and Pledge are different from 'Lien 

Both different fnm in respects. K.Virty, Hjjiothecation 
jien and Pledge are the creation of a contract 

betw'een the parties w’hile Lien is the 
creation of law, and not of contract. Secondly, a Lien is only a 
right which can be put forward by way of defence. A Lien 
cannot be enforced by a suit or by sale of t^je goods over which 
the Lien is claimed while in Hyx)Othecation and Pledge, the 
hypothecatee and the pawnee can enforce their respective rights 
by suit, and sale of the property. 


EXERCISE lA. 

Mortgage, Charge, Hypothecation. 

1. Discuss fully the rights and liabilities of the mortgagee. 

2. Define and discuss the following:— 

(a) Usufructuary mortgage; 

(b) English mortgage; and 

(c) Mortgage by conditional sale. 

3. What is an Equitable M<»tgage? How can it be effected? 

4. Distinguish* between a Pledge and a Mortgage. How can mort¬ 
gages by deposit of title-deeds be effected? 

5. Distinguish between Mortgage, Pledge and Lien. 
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INTRODUCTORY. 

In this Part, we summarise the provisions of The Indian 
Saee oe Goods Act, 1930. 

The Indian Sale of Goods Act, 1930 repeals and replaces 
sections 76 to 123 contained in Chapter VI of the Indian Con¬ 
tract Act, 1872, and is based upon, and substantially reproduces, 
the English Sale of Goods Act, 1893, subject to certain modifica¬ 
tions. 

The Indian Sale of Goods Act deals with “Sale” of “Goods”. 
In the first place, it deals with ‘*Sale*’, not with Mortgage, Charge 
or Pledge. Provisions regarding “Mortgage” and “Charge” are 
contained in the Transfer of Property Act, 1882 [Part IA] and 
those regarding “Pledge” are contained in sections 172 to 1/9 of 
the Indian Contract Act, 1872 [Part IJ. In the second place, 
the Indian S.'ile of Goods Act deals with “Goods’*. “Goods” are 
movable property other than (i) “actionable claims” and (ii) 
money. Thus the Indian Sale of Goods Act does not deal with 
Sale of immovable property, or the Transfer of “actionable 
claims”. Provisions relating to the sale of immovable property, 
and the transfer of ‘'actionable claims”, are respectively contained 
in Chapters III and VIII of the Transfer of Property Act, 1882. 

The Indian Sale of Goods Act lays down special provisions 
governing the contract of sale of goods. The provisions of the 
Indian Contract Act, m so far as they are not inconsistent with 
the express provisions of the Indian Sale of Goods Act, shall 
apply to contracts for the sale of goods e.g., provisions regarding 
the capacity of parties, legality of contracts etc. 



CHAPTER I. 


Jl 

Definitions. 


§ 1. Buyer and Seller. 

§ 2. Goods. 

A. Specific and Unascertained goods. 

B. Future and Existing goods. 

§ 3 Insolvent. 

§ 1. Buyer and Seller. 

<**Buyer* .means a person who buys or -agrees to- 

buy goods; 'Seller* means a person 
“Buyer” and "Seller’’. who sells or agrees to sell goods** 

[Secs. 2(1) & 2(13)]. 

It is to be noted that the terms 'Buyer' and ‘Seller' are both 
used in a sense wider than their common meaning. Not only 
the person who buys is a buyer, but also one who agrees to buy 
is a buyer. Similarly, a “Seller” means not only a person who 
sells, but also a person who agrees to sell. The two terms 
“Buyer” and “Seller^* are complementary, «and represent the 
two parties to a contract of sale of goods. 

§ 2. Goods. 

"Goods* means every kind of movable property other than 
“Good " actionable claims and mcmey; and 

® ■ includes stock and shares^ grounng 

crops, grass, and things attached to or forming part of the kmd 
which are agreed to he severed before sale or under the contract 
of said" [Sec. 2(7)]. 

**(aOods**, therefore, means every kind of movable pro¬ 
perty other than “actionable claims” and “money”. The 
expression "Actionable claim** is defined in Sec. 3 of the 
Transfer of Property Act, 1882. In an “Actionable claim”, a 
' person has not the enjoyment of a thing, but has a right to recover 
the thing by action lie, by a suit e g., a debt. The creditor has 
not the enjoyment of the debt but can sue to recover it from the 
debtor. "Money** means “current money”. “Actionable 
claihis” and “Money”, though movable property, are excluded 
from the definition of "Goods” in the Act. The term "(joods*V 
however, include “stock and shares”. In English law, stock and 
shares are not “goods”. [“Stock and Shares” are explained in 
Part VII of this work dealing with Company Law]. 

8 
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A. Specific and Unascertained Goods. 

" 'Specific goods’ means goods identified and agreed upon 
. * at the time a contract of sale is made” 

Sp^c and Unas- [Sec. 2(14]^]; e.g., a particular horse or 
certained goods. watch. Where goods are not identi¬ 

fied and agreed upon at the time a 
•contract of sale is made, they are “unascertained”, e-g., 
10 maunds of out of IQO maunds of rice lying in the godown 
of the seller. It may be noted that there may be a contract 
of sale not only in respect of specific goods, but also in respect 
of unascertained goods. 

B. Future and Existing Goods. 

“'Future goods’ means goods to be manufactured or 

produced or acquired by the seller 
Future and Existing after the making of the contract of 
«ooda sale” [Sec. 2(6)]. “Existing goods” 

are in existence at the time of the con¬ 
tract of sale, i.e., owned or possessed by the seller. 


§ 3. Insolvent. 


person is said to be “insolvent” who has ceased to pay 
, „ * his debts in the ordinary course of 

° ■ business, or cannot pay his debts as they 

become due, whether he has committed an act of insolvency or 
not'* [Sec. 2(8)]. 


**An act of insolvency^* has been defined in Sec. 9 of the 
Presidency Towns Insolvency Act, 1909, and in Sec. 6 of the 
Provincial Insolvency Act, 1920 [See I^art IX]. According to 
the definition in the Indian Sale of Goods Act, given above, a 
person may be an “insolvent” though not so declared under the 
Insolvency Acts. 



CHAf>TER II. 

Formation oif the Contract. 


§ 1. Contract of Sale. 

Note: Hire-Purchase Agreement. 
S 2. Formalities of the Contract. 

§3. Subject-matter of Contract. 

I 4. Conditions and Warranties. 


§ 1. Contract of Saee. 

"A contract of sale of goods is a contract whereby the 

seller transfers or agrees to transfer 
Contract of Sale: the property in goods to the buyer for 

a price** [Sec. 4]. 


, The following points may be noted regarding the nature 
of a contract of sale:— 

(1) “Sale** and “Agreement to sell**: A contract of sale 

“Sale” and “Acrree- ' “Sale” 

menttosdl” and “Agreement to sdH”. A contract 

of sale IS a “Sale when the property 
in the goods is transferred from the seller to the buyer; the 
seller ceases to be the owner, and the buyer becomes the owner, 
of the goods. Illustration: Under a contract of sale, A delivers 
a particular motor car to B, and receives from B Rs. 2000 as 
its price. This is “Sale”; A ceases to be the owner of" the car, 
and B becomes its ownen On the other hand, a contract of 
sale is called an “agreement to sell’*, where the transfer dF 
prc^erty in the goods is to take place at some future time or 
subject to some condition thereafter to be fulfilled. 
Illustration: Under a contract of sale, A agrees to deliver a 

motor car to B for a price subject to the condition that it is 
declared roadworthy by an expert; this is an "agreement to sell”. 
'*An agreement to sell” becomes a “sale” when the time ejapses 
or the conditions are^ fulfilled subject to which the property in the 
goods is to be transferred to the buyer [Sec. 4(4)]. In the 
illustration given above, the expert on examination certifies 
the Car as roadworthy; the "agreement to sell” becomes a 
"Sale”. 

(2) Property: “'Property^ meens the general property 

___ ” in goods, and not merely a special 

* ” ‘ ESec. 2(11)]. In a con- 

tract of sale, the seller transfers or 
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agrees to transfer the general*property in the goods. Thus 
a “contract of sale** is to be distinguished from, say, a 
‘‘Pledge’* in which the general property remains with the pawnor, 
while only a special property a special right in the property 
vis., a right to retain the goods pledged till payment of the stipu¬ 
lated dues) is transferred to the pawnee [P. 109]. 


Price is 
sideration. 


money oon- 


(3) Price: ** Trice* means the money consideration for 

a sale of goods’* [Sec. 2(10)]. One 

essential element of a contract of sale 
is “Price**. This distinguishes a 
contract of sale from “Exchange of goods**. 

The price may be fixed by the contract or may be fixed in 
manner thereby agieed or may be determined by the course of 
dealing between the parties [Sec. 9(1)]. 

(4) Goods: “Goods” means 

Goods. movable property other than action¬ 

able claims and money [See P. 113]. 


Hire-Purchase 

ment. 


Note: Hire-Purchase Agreement: In its usual form, a 
. Hire-Purchase Agreement is a contract 

under which an owner of goods lets it 
out on hire, and undertakes to sell it to 
the hirer conditiohially on the hirer making a certain number of 
payments. Firstly, it is a contract of hire between the owner 
and the hirer, and the hirer agrees to pay a certain sum by instal¬ 
ments at stated intervals. Secondly, there is a conditional 
agreement on the part of the owner to sell the goods to the hirer; 
the owner agrees to sell on condition that the hirer makes all 
the payments as agreed. Upon payment of the last instalment, 
the contract becomes a “sale”, and the property in the goods 
passes from the owner to the hirer. Usually, a Hire-Purchase 
Agreement provides that if default is made in payment of any 
instalment, the owner may resume possession. 


§ 2. Formalities oe the Contract. 


Fonnalities of Con- 
fnet of Sale: 


A contract of sale of goods« UIk 
any other contract^ is made by Offer 
and Acceptance. 


Suf)ject to any law in force, a contract of sale of goods may 
be made in writing, or by word of mouth, or .partly in writing and 
partly by word of mouth, or may be implied from the conduct 
of the parties [Sec. 5]. , 

A contract of sale of goods may provide for the immediate 
deliveiy of the goods, or immediate payment of the price, or 
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both, or for the delivery or payment by instalments, or delivery 
or payment or both shall be postponed. 

9 


§ 3. SUBJECl^MATTBR OF CONTRACT. 

The goods which form the subject of a contract of sale may 

The subject-matter of ^ exislittg goods owned or 

a contract of sale may possessed by the seller, or future goods. 
be existinK goods or There may be a contract for the ^e of 

future or oantin- “contingent .goods” i.e., goods the acqui* 

^ sition of which by the seller depends 

upon a contingency which may or may not happen. Where by a 
contract of sale the seller purports to effect a present sale of future 
goods, the contract operates as an “agreement to sell’* [Sec. 6]. 


Goods perishing before 
making of contract. 


Specific goods perishing before contract: Where there 

is a contract for the sale of specific 
goods, the contract is void if the goods 
without the knowledge of the seller have, 
at the time when the contract was made, perished or become so 
damaged as no longer to answer to their description in the con¬ 
tract. Illustration : A agrees to buy from B a certain horse. It 
transpires that the horse was dead at the time of the agreement 
without the knowledge of the seller. The agreement is void 
[Sec. 7]. This provision is similar to the pijpvision in Sec. 20 
of the Indian Contract Act according to which where both the 
parties to an agreement are under a mistake as to a matter of fact 
essential to the agreement, the agreement is void [P. 31]. 


Specific goods perishing before "sal^ but aft^ "agree¬ 
ment to sell": Where there is an 
Go^s perishing before agreement to sell specific gdods, and 
Mle^t .fter sSbs«iuentIy the gt^s, without any 

fault on the part of the seller or buyer, 
perish or become so damaged as no longer to answer to their 
description in the agreement before the risk passes the buyer, the 
agreement is thereby avoided [Sec. 8]. This is similar to the 
provision in Sec. 56 of The Indian Contract Act according to 
y^hich, a contract to do an act becomes void when the act becomes 
impossible of performance. It may be noted that in this case 
the contract to ^o«an act becomes void when the Act becomes 
impossible of performance, whereas in the case contemplated in 
the preceding paragraph, the agreement is void ab imtio [P. 36]. 


§ 4. Conditions and Warranties. 

A contract of sale may contain stipulations. Under tki 
.Indian Sale of Goods Act, stipulations may be of two kinds vis.^ 
(i) Conditions and (ii) Warranties. 
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1. **K condition is a stipylation essential to the main 

^ .... purpose of the contract, the bread of 

whidi givM rile to > right to tnat 
the contract as repiidiated**. 

2. "A warranty is a stipulation collateral to the main 

~ ^ purpose of the contract, the breach of 

Warranty. rise to a claim for 

damages but not to a right to reject the goods and treat the 
contract as repudiated** [Sec. 12]. 


Thus a ‘'condition” goes to the very root of the contract while a 
‘'warrant/' does not do so. Whether a particular stipulation is a condi¬ 
tion, or a warranty, depends on the construction of the contract. A 
stipulation may be a condition, though called a warranty in the contract. 


be 


When 'Conditirni' is to 
treated as ‘Warranty’. 


In the two following cases, a 
Condition is to be treated as ' a 
warranty :— 


(i) When the buyer waives the condition or elects to treat 

the breach of the condition as a breach of warranty. 

(ii) Where a contract of sale is not severable and the 

buyer has accepted the goods, or where the contract 
is for specific goods the property in which has 
passed to the buyer, the breach of any condition to 
be fulfilled by the seller can only be treated as a 
breach of warranty unless there is anything to the 
contrary in the contract [Sec. 13]. 

It shoud be noted that a “Condition” and a “Warranty” are 
alike obligations under a contract. If there be a breach of a 
“conditiop” on the part of the seller, the buyer at his option may 
either (i) reject the goods and treat the contract as repudiated, 
or (ii) accept the goods and claim damages. On the other hand, 
if there be a breach of a “warranty” on the part of the seller, the 
buyer has a claim for damages, but has not the right to reject 
the goods and treat the contract as repudiated. In the cases 
mentioned in the preceding paragraph, the breach of a “condition” 
is to be treated as the breach of a “warranty” i.e., to say, the buyer 
would be entitled to claim damages only, and has not the right to' 
reject the goods and treat the contract as repudiated. 


Express end Implied Conditions and Warranties. 

Conditions and Warranties may be expj^essly mentioned in 
T V j j-.- •. the contract, or they may be implied. 

The S<Ue of Goods Act jiys down that 
there are implied conditions and 
warranties in the following cases:— “ 



1MPX4^ CONDITIONS 


11 ^ 


(1) In a contract of sale "(unless otherwise intended), there- 
ImpBed „ >? »“ on Ae part of 


the seller that, in .the case of a sale, jie 
has a right to sell the g<^s, and that,, 
in (he case of an agreement to ^1, he 
will have a right to sell the goods at 
the time when the property in the goods 
is to pass; there is an implied warranty 
that the buyer shall have and enjoy quiet possession of the goods; 
there is a further implied warranty that the goods shall 1^ free 
from any charge or encumbrance not known to the buyer 
[Sec. 14]. 


to sellers title: 

Implied warranty of 
quiet possession; 

Implied warranty that 
goods are free from en¬ 
cumbrance. 


(2) Sale by description and Sale by sample and descrip- 

ImpUed condition in . Where there is a contract for 

sale by description and the sale of goods by description, there is 
sale by sample and an implied condition that the goods shall 

correspond with the description; if the 
sale is by sample as well as by description, the bulk of goods must 
correspond not only with the sample but also with the description 
[Sec. 15]. Illustrations: (a) In a contract for the sale of 
a quantity of cases of Australian canned fruit, the goods were 
slated, as being in cases of 30 tins each. The seller tendered the 
whole quantity but nearly half the cases contained 24 tins. It 
was held that the buyer was entitled to reject ^he whole quantity, 
(b) A buys, by sample, 100 bales of “Fair Bengal'-^ cotton; 
goods according to sample were delivered but the cotton was not 
“Fair Bengal” cotton. It was held that there was a breach of 
condition, and the buyer was entitled to reject the goods. 


-s/(3) Implied conditions as to quality or fitn^s: The 

, ^ general rule is that there is no implied 

IxnpllCQ ^vmnftfnnfi hq ^ «*.• .a 


conditions 
to quality or fitness. 


warranty or condition as to ^ the 
quality or fitness for any particular 
purpose of goods supplied under a contract of sale. This is 

expressed by the maxim—Caveat 
Exception to the Emptor or “Buyer beware”, according 
Caveat which it is for the buyer to satisfy 
himself that the goods which he ia 
purchasing are.ol the quality which he requires, or if he is 
buying them for a specific purpose, that they are fit for that 
purpose. [See p. 30|. The Sale of Goods Act lays down 
two succeptions tq this general rule:— 


(a) Where the buyer makes known to the seUer the 
• particular purpoM for which the goods are requiredr. 
so as to show ^t the buyer rdies on the sellw’a 
skill or jwlgment, aiid the goods are of a descrip- 
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tion which it is in the course of the seller’s business 
to supply, there is An implied condition that the 
goods shall be reasonably fit for such purpose. If, 
however, it is a case pf sale of a specified article 
under a patent or other trade-uame, there is no 
such implied condition. Illustration'. Suppose A, 
the owner of a boat of 100 tons’ calibre approaches 
B a dealer in' canvas for supply of canvas for 
making a sail for the boat, and B knows of it, the 
sale carries with it an implied condition that the 
canvas is fit for the purpose. 

(b) Where goods are bought by the description from a 
seller who deals in goods of that description, there 
is an implied condition that the goods shall be of 
merchantable quality. If, however, the buyer has 
examined the goods, there shall be no implied 
condition as regards defects which such examination 
ought to have revealed [Sec. 16], 

>^4) Sale by sample: “In the case of a contract for 
Implied condition in sale by sample there is an implied 

sale by Sample. condition — 

(a) that the bulk shall correspond with the sample in 

qualit^'; 

(b) that the buyer shall have a reasonable opportunity of 

comparing the bulk with the sample; and 

(c) that the goods shall be free from any defect, render¬ 

ing them unmerchantable, which would not be 
• apparent on reasonable examination of the sample” 

[Sec. 17(2)]. 

It is to be noted if there be a hidden or latent defect in the 
goods, which would not be apparent on reasonable examination, 
there would be a breach of condition. Illustration: There is 
a sale by sample of mixed worsted coatings to be in quality and 
weight equal to the samples. The goods, owing to a latent aefect, 
would not stand ordinary wear, when, made into coats, and were,^ 
therefore, not merchantable. The same defect appeared in the 
sample but could not be detected on a reasopable examination. 
In this case, there would be a breach of the implied condition. 
If the buyer has not accepted the goods he can reject them, and 
treat the crnitract as repudiated under sec. 12(2) of the Act. If 
^e bu^er has accepted the goods, the buyer cannot reject the 
tioodj^. ^d treat the contract sis r^udiated but hsis the righ^ to 
^tliiges dniy under Sec. 13(2) of the Act. * it.,. 



CHAPTER III. 


Effects of the Contract. 


1. Transfer of o^^operty as between seller and buyer. 

2. Transfer of Title. 


[Note: Two questions are considered in this Chapter. 
Firstly, at what point of time does property in goods pass from 
the seller to the buyer m a contract for sale of goods? The Act 
says that the question depends on the intention of the parties 
to the contract and lays down rules for ascertaining such inten¬ 
tion. Secondly, what is the nature of the title to the goods 
acquired by the buyer? That is to say, does the buyer acquire no 
better title to the goods than the seller had, or there may be cases 
W'here the title of the buyer may be better than that of the seller? 
The Act lays down that though, as a general rule, the buyer 
cannot acquire better title than the seller had, still there are 
certain exceptions in favour of a bona fide buyer without notice 
of the defect in the seller’s title.] • 


Sale 

goods. 


of' ascertained 


§ 1. Transfer of Property as between Sei^EER and Buyer. 

‘‘Where there is a contract for the sale oi unascertained 

goods, no property in the goods is 
Sals of unascertained! transferred to the buyer (inless^ and 
goods. until the goods are ascertained^* 

[Sec. 18]. 

“Where there is a contract for the sale of specific or 

ascertained goods, the property in 
them ts transferred to the buyer at 
such time as the parties to the con¬ 
tract intend it to be transferred**. “For the purpose of ascer¬ 
taining the inteation, regard shall be had to the terms of the 
contract, the conduct of the parties and the circumstances 
gf the case” [Sec. 19]. 

“Unless a different intention appears”, tPie Sale of Goods 

Ruta for ttcatiiioing J?! 

intmtion.* ' ascertaimng the intention of the parties 

as to the time at which the; property in 

the goods is to pass to the buyer:— 
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Specific goods not in 
deliverable state. 


(1) Specific goods in a ddiverabla state: **Whare there 

c_-c. j • j f is an unconditional contract for the 

verabie state ^ ^ goods in a deliverable etaU^ 

* ^ * the property in the goods passes to 

the buyer when the contract is* made. It is immaterial 
whether the time for the payment of the price or the time 
of delivery of the goods, or both, is postponed [Sec. 20]. 
Illustration: B offers A for A’s horse Rs. 500 on a month’s 
credit. A accepts the offer. The contract is unconditional; only 
the time for payment of the price is postponed. The horse 
becomes B’s property as soon as A accepts the offer. In this case, 
the contract is unconditional, and the specific goods are in a 
deliverable state. 

( 2 ) Specific goods to be put in a deliverable state: 

“Where there is a contract for the sale 
of specific goods and the seller is bound 
to do Something to the goods for the 
purpose of putting them into a deliverable state, the property 
does not pass until such thing is done and the buyer has notice 
thereof [Sec. 21]. Illustration: A, a ship-builder, contracts to 
sell to B, for a stated price, a vessel which is lying in A’s yard; 
the vessel i.s to be fitted for a voyage, and the price is to be paid 
on delivery. The property in the vessel does noUpass to B until 
the vessel has been^ fitted for a voyage, and notice thereof is 
given to B. In this case, the specific goods are not in a deliverable 
state; they^ must be put into that state by the seller, and notice 
thereof must be given to the buyer. 

(3) When seller hae to do something for ascertaining 

price: Where there is a contract for 

sell^ has to do sale of specific goods in a deliverMe 

measure, test or do some other act or 
thing with reference to the goods for the purpose of ascertaining 
the price, the property does not pass until such act or thing is done, 
and the buyer has notice thereof [Sec. 22]. Illustration: 
A, the owner of a stack of bark, contracts to sell it to B at Rs. 100 
per ton, thfe bark to be weighed by the seller for the purpose of , 
ascertaining the price. The property does not pass to B until the 
bark is weighed, and notice thereof is given to ^ 

(4) Sale of unascertained goods and appropriati<»: 

“Where there is a contract for the sale of 
unascertained or future goods by des¬ 
cription and goods of that description 
arid in a'deliverable state are unconditionaUy appropriate^ ^ the 
contract, either by the seller with the assent of the buyer or IW 
the buyer with the assent of the seller, the property in the goods 


Unascertained 

Appropriation. 


goods: 
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ihereupon passes to the buy^r [Sec.23]. The ^SmconditioMl 
appropriation of goods to the contract^ means the selection 
of the goods by die one party, and the adoption of that act 
by the' other. Illustration'. A agrees to'sell to B 20 njaundsf of 
sugar out of a quantity of<ugar in bulk. This is a comract of 
sale of unascertained goods. So long as the goods remain 
in that unascertained condition, no property in the goods is 
transferred to the buyer [Sec. 18]. Now after the contract,. 
A separates 20 maunds from the bulk, and then gives notice 
to B that the goods are ready for delivery. B assents to 
this. At this stage, the unascertained goods become ascer¬ 
tained, and property passes to B. In this illustration, the 
appropriation is done by the seller, and assented to by the 
buyer. It may be that the appropriation is done by the buyer,, 
and assented to by the seller. 

* Goods sent on approval: W'here goods are delivered 

to the buyer “on approval” or “on 
Goods sent on ap- sale and return” or other similar 
proval. terms, the property passes to the 

buyer— 

(a) when he signifies his approval or acceptance to 

the seller or does any other act adopting the 
transaction; 

(b) if he does not signify his appfoval or acceptance 

to the seller but retains the goods without giving 
notice of rejection, then, if a time has been fixed 
for the return of the goods, on the expiration of 
such lime, and, if no time has been fixed, on the 
expiration of a reasonable time [Sec. 24]. 


§ 2 , Transfer of Titi.F. 

he general rule is that where goods are sold by a person 

who is not the owner thereof and 
Graeral Rule: ^IJer does not sell them under the 

^ot pve buy« ix^ter ,he consent of the 

owner, the buyer acquires no better 

title to the goods than the seller had. seller of goods 

esua f(ive the buyer of goods a better title to the goods than 

he hunsdf hds . The Indian Sale of Go<^s Act recognises the 

p following exceptions to this general 

exception:— 

(1) Utie by EstoKid: Where the owner of the goods- 

is by his conduct precluded from 
owner I denying the seller's authority to sell^ 
the buyer acquires a good title 
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though the seller, as a matter of fact, had no authority to 
sell. In this case, the owner by his conduct induced the buyer 
to buy in the belief that the seller had the authority to sell; 
heftce the owner is precluded from denying the seller^s 
authority [Sec. 27]. Illustration'. consigned a quantity of 
cocoa to B by railway, and sent the Railway Receipt to B. At 
the time the price had not been agreed. Hence there was yet 
no contract of sale, and B did not acquire any title to the goods. 
Now before any agreement as to price was arrived at, B, who 
had no right to sell, sold the cocoa to C, and handed over the 
Railway Receipt to C. It was held that the owner A was pre¬ 
cluded from disputing B's title to the cocoa. C acquired a good 
title to the goods, though B had no title— Com>nonwealth Trust 
Ltd V. Akotey [(1926;, A.C. 72 RC.]. 


Where goods sold by 
mercantile agent in ordi¬ 
nary course of business. 


(2) Sale by Mercantile Agent: A *^Merchantile Agent**, 

has, in the customary course of 
business as such agent, authority 
either to sell goods or to consign 
goods for the purposes of sale, or to 
buy goods, or to raise money on the security of goods 
[Sec. 2(9)]. Now, where a mercantile agent is, with the 
consent of the owner, in possession of the goods, or of a 
document of title to the goods, any sale made by him, when 
acting in the ordinary course of a mercantile agent, shall be 
valid provided that the buyer acts in good faith and without 
notice that the seller had no authority to sell [Sec. 27]. In 
this case also the buyer acquires a good title to the goods though 
the seller haH no authority to sell. Illustration : A, a merchant, 
entrusts B, his agent, with a bill of lading relating to certain 
goods, and instructs B not to sell the goods for less than a certain 
jjrice, and not to give credit to D. B sells the goods to D for 
less than that price, and gives credit to D. D buys in good faith 
and has no notice of A’s instructions to B. D acquires a good 
title to the goods. , 


(3) Sale by a Joint Ovmer: If one of several joint 
* owners has sole possession of the 

Where goods sold by goods by permission of the co- 

m sole owners, the property in the goods is 

transferred to any plrSbn who buy$ 
them of such joint owner in good faith and without notice 
that the seller had no authority to sell [Sec. 28]. 


(4) Sale 

Where goods 
person tmder 
cdotract 


by a iwraon in possesskn under voidable 
contract: According to the Indian 
^'dab^ Confror/ Act, when the consent to an 
V loaD s^greement is caused by cocrcioai 
fraud, misrepresentation, and undue 
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inliuence, the contract is voidable at the option of the party 
whose consent was so caused. Now, when the seller has 
obtained possession of the goods under voidable contract,, 
which had not been rescinded at the time of the «ale, the 
buyer acquires a good tide to the goods if he buys hi good 
faith and without notice of the seller’s defect in tide [Sec. 29]» 
Illustration: A, by misrepresentation, induces B to sell and 

deliver to him a horse. Before B rescinds the contract, A sells 
the horse to C. C buys the horse in good faith and without notice 
of the defect of title in A. C gets a good title to the horse. 

(5) Seller or buyer in possession after sale: (a) A 

,, , seller, who having sold the goods con- 

in poImssIot afS Mle^ or is in possession of the goods or 

documents of title to the goods, can 
^give a good title to the buyer who buys in good faith and without 
notice of the want of title of the seller. (b) A buyer who, 
having bought the goods, obtains, with the consent of die seller, 
possession of the goods or the documents of title to the* goods, 
transfers the goods to another person who receives the same in 
good faith and without notice of any lien or other right of the 
original seller, passes a title to that person as if such lien or 
right did not exist [Sec. 30]. Illustration: B buys from A, a 
furniture dealer, a cabinet for Rs. 300, and pays the price, B 
informs A that B will take delivery after a fortnight. A there¬ 
after sells the cabinet to C who received the same ii\ good faith 
and without notice of the previous sale to B. C gets a good 
title as against B (Of course B can proceed against A for 
damages). 

The principle underlying the excepti(»is is that innoept purdiasers- 
from persons in actual possession of the goods with the consent of the 
owner should be protected. Such innocent purchasers obtain a good title 
to the goods though their sellers had no such title. 



CHAPTER JV. 

Performance of Contract. 

? 1. Duties of Seller and Buy^. 

§2. Provisions regarding Ddivery. 

§ 1. Duties of SeeeER and Buyer. 

“It is the duty o^ the seller to deliver the goods and of 

the buyer to accept and pay for them. 
Duty seller to accordance with the terms of the 

of Siyertol^y^orthSS^ contract. Unless otherwise agreed, 

delivery of the goods and payment of 
the price are concurrent conditions, that is to say, the seller 
shall be ready and willing to give possession of the goods to 
the buyer in exchange for the price, and the buyer shall be 
ready and willing to pay the price in exchange for possession 
of the goods’’ [Secs. 31 and 32]. 


§ 2. Provisions RiCgarding Deuvery 

" 'Delivery* means voluntary transfer of possession from 

one person to another** [Sec. 2(2)]. 

Delivery. '‘Delivery of goods sold may be made 

by doing anything which the parties agree shall he treated as 
delivery or which has the effect of putting the goods in the pos¬ 
session of the buyer or of any person authorised to hold them on 
his behalf" [Sec. 33]. 

The Sale of Goods Act lays down 
the •following provisions regarding 
delivery of go^s:— 

(1) Effect of part delivery: A delivery of part of the 
(a) Effect goods in progress of the deUvery of 


'Rules regarding 
very:— 


deli- 


delivery. 


° the whole, has the same effect, for 

the purpose of passing the property 
in such goods, as a delivery of the whole [Sec. 34]. 

(2) Time and Place of Delivery: Apart from expiress 
'f*- j « r contract, the seUer is not bound to 

deliver the goods until the *= buyer 
api^ies for delivery [Sec. 35]« In the 
absence of any express contract, goods sold are to be deli- 
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vered at the place at which they are at the time of the sale, 
and goods agreed to be sold are to be delivered at the place 
at which they are at the time of the agreement for sale, or, 
if not then in existence, at the place at which they are> manu¬ 
factured or produced. Where under the contract, the sdler is 
to send the goods to the buyer, but no time for sending .them 
is fixed, the seller is bound to send them within a reasonable 
time. Where the goods at the time of sale are in the 
possession of a third person, there is no delivery unless such 
third person acknowledges to the buyer that he holds the 
goods on the buyer’s behalf. Demand and Tender of deli¬ 
very must be made at a reasonable hour [Sec. 36]. 


.^(3) Delivery of a wrong quantity: Where the seller 
f ^ y t delivers a quantity of goods less than 

quantity. he contracted to sell, the buyer may 

reject them; if, however, the buyer 
accepts the goods, he must pay for them at the contract,rate. 
Where the seller delivers a quantity larger than he contracted to 
sell, the buyer may accept the goods included in the contract and 
reject the rest, or be may reject the whole. If, however, the 
buyer accepts the whole, he must pay for them at the contract 
rate. Wheie the seller delivers the goods he contracted to 
sell mixed up with goods of a different description, the buyer may 
accept the goods which are in accordance wi'jh the contract and 
reject the rest, or he may reject the whole. These i^ovisions 
are subject to trade usage or special agreement [Sec. 37]. 


(4) Instalment delivery: Unless otherwise agreed, the 

/jx T X 1 j I- buyer is not bound to accept delivery 
W Imtataent ddi- instalments. If, 

however, the agreement is to deliver 
against cash a certain quantity in instalment's, and the seller 
makes no delivery or defective delivery in respect of an 
instalment, or the buyer does not take delivery or pay as 
agreed, it is a question in each case depending on the contract 
and the circumstances whether the failure would amount to 
repudiation of the whole contract or it is to be treated as a 
'breach giving rise to a claim for compensation [Sec. 38]. 

(5) Delivery carrier or wharfinger: Where the seller 

is to send the goods to the buyer, 
delivery of the goods tp a carrier for 
transmission to the bu 3 rer or the delivery 

to a wharfinger for safe custody is prima facie delivery to the 
buyer. The seller must however, make such contract with the 
carrier or wharfinger as may be reasonable or the buyer may 
decline to treat such delivery as delivery to himself or may hold 


- (e) Delivery to carrier 
etc.* 
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the seller responsible for daniag;^s in case of loss or damage. 
Tn case the goods are sent by a route involving sea transit, uie 
seller shall give such notice to the buyer as may enable the buyer 
to insure them [Sec. 39]. 


(f) Buy^s right 
examine the ^oods. 


to 


(6) Buyer’s right of examining the goods: The buyer 

has a right to examine the goods and 
cannot be deemed to have accepted 
the goods delivered unless he has a 
reasonable opportunity of examining them. Similarly, when 
the seller tenders delivery of goods, the seller must afford 
the buyer a reasonable opportunity of examining the goods 
[Sec. 41]. 


(g) Acceptance 
g(x^s delivered. 


of 


(7) Acceptance of goods delivered: The buyer is 

deemed to have accepted the goods 
when he intimates to the seller that 
he has accepted them, or he does any 

act in relation to the goods which is inconsistent with the 
ownership of the seller {eg., when the buyer sells them to 
another person), or when the buyer does not intimate to the 
seller within a reasonable time that he has rejected them. When 
the buyer rejects the goods, it is enough that he intimates 
t(' the seller that he rejects them; the buyer need not return 
the goods [Secs. 42 and 43]. 

(8) , Liability of buyer for refusing delivery: If the 

buyer neglects or refuses to take 
delivery within a reasonable time, he 
is liable to the seller for loss and 
charges for care and custody of the goods [Sec. 44]. 


(h) 

buyer 


Liability of 



CHAPTER V. 


Rights oi^ Unpaid Sgllcr Against th^ Goods. 


§ 1. Definiti<Hi of “Unpaid Seller”. 

§2. Unpaid Seller’s rights. 

§3. Unpaid Seller's lien. 

A. Unpaid Seiler's lien. 

B. Termination of lien. 

§ 4. Stopple in transit. 

A. Right of Steppage in transit. 

B. Duration of transit. 

C. How Stoppage in transit is effected. 
§5. Right of re-sale. 


§ 1. Djsfinition op “Unpaid Sfxler”. 

^ .. The seller of goods is deemed to- 

SeK “ be an “Unpaid Seller” in the following 

cases;— 

(a) when the whole of the price has not been paid or 

tendered; j, 

(b) when a bill of exchange or other negotiable instrument 
has been received as conditional payment, and the condition has 
not been fulfilled by reason of the dishonour of the instrument 
or otherwise [Sec. 45]. Illustration-. A buyer gives the seller 
a cheque in payment of the price of the goods, the condition being 
that the cheque will be honoured. The cheque is dishonoured 
The seller is an “unpaid seller”. 


§ 2. Unpaid Sei^lEr’s Rights. 


The Unpaid Seller has certain rights in addition to the 
The Unpaid Seller ordinary rights of a seller. The 

has the right of lien. Unpaid Seller has rights against the 

stMpage in transit and goods whether the property in the goods 

right of re-sale, and passed to the buyer or not. 


Notwithstanding that the property in the goads may have- 
passed to the buyer, the “Unpaid Seller” has the following rights: 
—(a) Unpaid Seiler's lien: The Unpaid Seller has a lien on 
die goods for the price while he is in possession [See p. 130]. 
(b) Stoppage in transit: The Unpaid Seller has a right of 
stopping ^e goods in transit after he has parted with the posses¬ 
sion of them in case of the insolvency of ^e buyer [See p. 131]» 
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(c) Right of re-sale: llie Unpaid Seller has a right of re-sale 
under certain conditions [See p. 133]. The nature of these 
rights of lien, stopp^age in transit and right of re-sale will be 
donsidered in detail in § s 3, 4 and 5 respectively. 


Where the property in goods has not Passed to the buyer. 

The Unpaid Seller has, in addition to 
his other remedies, a right of withhold- 
ing delwery of the goods. This right 
is similar to “lien”, and is called a “quasi-lien”. 


the right of withhold¬ 
ing delivery. 


§ 3. Unpaid Sei.lkr’s Likn. 

A. Unpaid Seller’s lien. 

**Lien” means a right which a creditor has to retain 
.. possession of goods until payment of 

the price. [P. 72]. Lien depends on 
actual possession, and not on title. “Unpaid Seller^s lien’* is the 
right of the unpaid seller of goods who is in possession of them 
until payment or tender of the price. 

The L'npaid Seller The Unpaid Seller is entitled to a 

has lien in the following ijen jjj following three cases:— 
three cases:— ^ 

(a) No stifkulation as to credit: The Unpaid Seller has 

. a lien where the goods have been sold without 

any stipulation as to credit. 

(b) Sale on credit: The L'npaid Seller has a lien 

where the goods have been sold on credit, but the 
term of credit has expired. Illustration: A sells 
to B a quantity of rice in A’s warehouse, agreeing 
to give B three months’ credit. B allows the rice 
to remain in A’s possession till expiry of three 
months, but does not pay the price. A may retain 
the rice until payment. 

(c) Insolvency of buyer; The L'npaid Seller has 

lien where the buyer becomes insolvent. Illustror 
tion: A sells to B a quantity of rice in A’fe' 
warehouse, agreeing to give B three months’ credit. 
B allows the rice to remain'irf A’s warehouse. 
Before the expiry of three months, B becomes 
insolvent. A may retain the rice until payment of 
the price. ' 

The Unpaid Seller may exercise his right of liefi n<|rtwith- 
^tanding that he is in possession of the goods as an agent or 
bailee for the buyer 47], 
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Where an Unpaid Selle» has made a part delivery, he may 
exercise his right of Hen on the remainder, unless he has 
waived the lien [Sec. 48]. . 

B. TeAninatioa of Lien. 

Litn ter- The Unpaid Seller of goods loses 

his lien in the following cases:— 

Delivery to carrier: The Unpaid Seller loses his 
lien when he delivers the goods to a carrier or 
other bailee for the purpose of transmission to 
the buyer without reserving the right of disposal 
of the goods. The ordinary rule is that a deli¬ 
very to a common carrier for conveyance is 
delivery of possession to the buyer, the carrier 
being the buyer’s agent. But the seller may 
reserve the right of disposal of the goods. 
Illustration'. The seller in despatching goods to 
the buyer by railway books the goods to “self”, 
and obtains a railway receipt in such terms. 
Here the seller reserves the right of disposal, 
and therefore retains his lien. 

(ii) Lawful possession by buyer: The Unpaid Seller 
loses his lien where the buy§r or his agent law¬ 
fully obtains jwssession of the goods. ^ 

(iii) Waiver: The Unpaid Seller loses his lien when 
he waives his lien expressly or by implication 
[Sec. 49]. Illustration : Where the contract of 
sale expressly provides that the seller shall not 
be entitled to retain until payment oT the price, 
the unpaid seller has no lien. This is a case of 
express waiver. Similarly, there may be implied 
waiver. 


When 

minates. 


(i) 


§ 4. Stoppage in Transit. 


We have now to consider what is meant by the right 

of stoppage in transit, and what 
• is its duration. 


Stoppage. 


A. Right of atoppage in trantiL 

Wh«i the buyer becomes insolvent,' the Unpaid Seller 
who has parted with the possession of the goods has the right 
of stopping them in transit, he may resume possession'of 
the goods so loi^ as they are in course of transit, a^ 
retain them until payment or tender of the price [Sic.*S0|jj 
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Thus the right of stoppage hj transit can be exercised 
by' the Unpaid Seller when the buyer becomes insolvent, the 
seller has parted with possession, and the buyer has not 
obtained ^possession. 

B. Duration of transit. 

The right of stoppage in transit can he exercised by the 
Unpaid Seller while the goods are in transit. 

The Indian Sale of Goods Act lays down the following rules 
Rules for detennin- for determining whether the goods 

ing whether goods are in are in transit or the transit is at 

transit or not;— an end:_ 

(1) Goods are deemed to be in course of transit from the 
time when they are deivered to a carrier or other bailee for the 
purpose of transmission to the buyer, until the buyer or his 
agent in that behalf takes delivery of them from such carrier or 
other bailee. 

(2) If the buyer or his agent in that behalf obtains delivery 
of the goods before their arrival at the appointed destination the 
transit is at an end. 

(3) If, after the arrival of the goods at the appointed des¬ 
tination, the carrier «Dr other bailee acknowledges to the buyer 
or his agei:\): that he holds the goods on his behalf and continues 
in possession of them as bailee for the buyer or his agent, the 
transit is at an end, and it is immaterial that a further destinatioh 
for the goods may have been indicated by the buyer. 

(4) If the goods are rejected by the buyer an^ the carrier or 
other bailee' continues in possession of them, the transit is not 
deemed to be at an end even if the seller has refused to receive 
them back. 

(5) When goods are delivered to a ship chartered by the 
buyer, it is a question depending^ on the circumstances of the 
particular case whether they are in the possession of the 
master as a‘ carrier or as agent of the buyer. 

(6) V/here the carrier or other bailee wrongfully refuses 
to deliver the goods to the buyer or his agent, in that behalf, 
the transit is deemed to be at an end. 

(7) Where part delivery of the goods has been made to 
the buyer or his agent in that behalf, the remainder of the 
goods may be stopped in transit, unless such part delivery 
has been given in such circumstances as to show an.agfree- 
ment to gdve up possession of the whole of the goods 
[Sac. 61]. 
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C How stoppage in trannt is effected. 

% 

The Unpaid Seller may exercise his right of stoppa^ in 

How Moppute rf«ted. actual,!)^ 

session of the goods or by giving 

notice of his claim to the carrier or other bailee in whose 

possession the goods are [Sec. S2]. 


§ 5. Right op Re-sai,E- 

The Unpaid Seller has the right of re-sale of the goods. 

When the goods are of a perishable nature, the Unpaid 
Seller may re-sell the goods without any notice to the buyer. 


When the Unpaid Seller has exercised his right of lien or 
^ , , stoppage in transit, he has to give 

ig o re-sae. notice to the buyer of his inte/ition to 

re-sell. Thereupon the buyer may pay the price within a reason¬ 
able time. If the buyer does not pay, the Unpaid Seiler can 
re-sell the goods and recover from the original buyer damages 
for any loss occasioned by his breach of contract. The original 
buyer shall not be entitled to any profit which may occur on the 
re-sale. If, however, the Unpaid Seller re-sells the goods 
without notice to the buyer, the Unpaid* Seller shall not be 
entitled to recover damages and the buyer shall be^ entitled to 
the profit, if any, on the re-sale. 


Where an I'npaid Seller who has exercised his right of 
lien or stoppage in transit, re-sells the goods, the buyer, 
acquires a good title thereto as against the original buyer 

[Sec. 54]. 



'CHAPTER VI. 

* 

Suits for Breach of the Contract 

§ 1. Suit for price by seller against buyer. 

§2, Suit for damages by seller for non-acceptance. 

§ 3. Suit for damages by buyer for non-delivery. 

§4. Suit for specific performance. 

§ 5. Suit by buyer for breach of warranty. 

[Note: A breach of the contract of sale may give rise 
to the following suits-—(1) Suit for price by seller against 
buyer; (2) Suit for damages by seller; (3) Suit for damages 
by buyer: (4) Suit for specific performance by buyer; and^ 
(5) Suit by buyer for breach of warranty. Let us deal with' 
these at some length j. 


§ 1. Suit For Price by Sei.ler Against Buyer. 

(1) Where the property in the goods has passed to the 

Suit for mice wrongfully 

^ ' neglects or refuses to pay for 

the goods, the seller may sue him for the price of the goods, 
li should be noted that where the goods have actually come 
into the possession of the buyer, the only remedy of the 
seller is a suit for price; where the goods have not come 
into the actual possession of the buyer, the seller has the 
right of lien and stoppage in transit. 

(2) Where the price is payable on a day certain irrespec¬ 
tive of delivery, and the buyer wrongfully neglects or refuses 
to pay such price, the seller may sue him for the price 
although the property in the goods has not passed and the 
goods have not been appropriated to the contract [Sec. S5]. 

§ 2. Suit For Damages by Seller For Non-Acceptance. 

Where the buyer wrongfully neglects or refuses 
_ , to accept and pay for the goods, 

acSSS^ the seller may sue hicn for damages 

for non-acceptance [Sec. 56]. 


§ 3. Suit For Damages by Buyer For Non-Delivery. 

Where the seller wrongfully neglects or refuses 
t to deliver the goods to the buyer, the 

ddivS*** buyer may sue the seller for damages 

for non-delivery [Sec. 57]. 
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§ 4. Suit For Specific Rbrfurmance. 

tJnder certain conditions, the buyer can bring a suit for 

Soedfic Mrfonmmce specific performance of the contract. 
Speafic performance. Ordinarily, in case of the breach of 

contract of sale of goods, the buyer is entitled to damages 
for non-delivery of the goods. In some cases, however, the 
goods may be of peculiar value and great rarity. In such 
cases, the Court, may, in its discretion, grant a decree 
ordering the seller to deliver the specific or ascertained goods 
which formed the subject-matter of the contract [Sec. 68][. 


§ 5. Suit by Buyer For Breach of Warranty. 

Where there is a breach of 
•Suit for breach of warranty by the seller, the buyer is 
warranty. not entitled to reject the goods, but 

the buyer may— 

(a) set up against the seller the breach of warranty 

in diminution or extinction of the price; or 

(b) sue the seller for damages for breach of warranty. 

[Sec. 59]. 



CHAPTER VII. 


M1SCK1.1.ANSOUS. 


§ 1. Auction Sals. 


Rules for Auction 
Self. 


The Sale of Goods Act lays down 
the following rules in the case of a sale 
by auction:— 


(1) where goc ds are put up for sale in lots, each lot is 

prima deemed to be the subject of a separate 
contract of sale: 

(2) the sale is complete when the auctioneer announces 

its completion by the fall of the hammer or in other 
customary manner; and, until such announcement 
is made, any bidder may retract his bid; 


(3) a right to bid may be reserved expressly by or on 
behalf of the seller and, where such right is ex¬ 
pressly so reserved, but not otherwise, the seller or 
any one person on his behalf may, subject to the 
provisions hereinafter contained, bid at the 
auction; 


(4) where the sale is not notified to be subject to a right 

to bid on behalf of the seller, it shall not be lawful 
for the seller to bid himself or to employ any person 
to bid at such sale, or for the auctioneer knowingly 
to take any bid from the seller or any such person; 
and any sale contravening this rule may be treated 

as fraudulent by the buyer; 

« 

(5) the sale may be notified to be subject to a reserved 
. or upset price; 

(6) if the seller makes use of pretended bidding to raise 

the price, the sale is voidable at the option of the 
buyer [Sec. 64]. 



EXERCISE II. 

Sal9 of Goods. 

1. A (xmtracts to sell Java sugar acxording to samite produced by 
him. The sugar whm delivered agrees with the saiQple but is not Java 
sugar. Has B got any remedies? 

[Hints: See Sec. 15; p. 119. In this case, the sale is by sample as 
well €ts by description. Hence it is not sufficient that the sugar agrees with 
the sample. The sugar must correspond with the description abo. Thus 
there is a breach of an implied condition under Sec. 15 by the seller. 
Under Sec. 13(2) the breach of a condition can only be treats as a breach 
of warranty, giving rights under Sec. 12(3)]. 

2. X, a farmer, simply e.\hibits oats in his firm Y buys the oats 
in the belief that they are old oats. Is the contract enforceable? 

[Hints: See Sec. 16. The contract is enforceable. The maxim 
*‘Caveat Emptor" is applicable to this case. The seller exhibits the goods, 
and does nothing to induce the belief that the oats exhibited are old 
oats. The buyer has an opportunity to examine the goods before the 
purchase]. ^ 

3. What do you understand by “Caveat Emptor’’} Are; there any 
exceptions to its application to sale of goods? [P. 119]. 

4. (a) In a contract of sale of goods by sample, what are the implied 
conditions? [P. 118]. 

(b) There was a sale by sample of mixed worsted coatings to be 
in quality and weight equal to the samples. The goods, owing to a latent 
would defect not stand ordinary wear when made into coats, and were there¬ 
fore not merchantable. The same defect appeared in the samites but could 
not be detected on a reasonable examination. Is the buyer entitled to 
recover damages? Give reasons. 

[Hints: See Sec. 17(2) (c); pL 120. There is an implied condition that 
the goods shall be free from any defect rendering them unmerchantable, 
which would not be apparent on a reasonable examination of the sample. 
In this case the l^esU defect is such as could not be detected on a reason- 
aMe examination. Hence there is a breach of implied condition, and the 
in^et has the right to treat the corUract as repudiated]. 

5. When and how does property pass in a oootract for sale of 
unascertained goods? 

6. A, a shipbuilder, contractii to sell to B for a stated price, a vessel 
lying in A’a yard; the vessel is to be rigged and fitted for a voyable, and 
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the price to be paid on delivery. Ha^.the property in the vessel passed 
to B? 

> See Sec. 2\; p. 122. In this case, under the contract, the 

pTopert^f in the vessel does not pass to until the vessel has been rigged 
and fitted for the voyage and delivered]. 

7. Goods are delivered to the buyer "on approval". When does the 
property in the goods pass to the buyer? 

[Hints: See S^. 24; p. 123. The property in the goods, in this case, 
passes when the buyer signifies his approval or acceptance, or if the buyer 
retains the goods without giving ruftice of rejection, property passes when 
the time agreed for returning the goods expires or after reasonable time has 
expired], 

8. "No seller of goods can give the buyer of goods a better title to 
those goods than he him.self has". Discuss. Are there any exceptioifii 
to this rule? What are they? 

9. No one can give that which he has not got. Do you agree? Are 
there any exceptions to this maxim of law regarding the sale of goods^ 
If so, fully discuss them. 

10 Does the Indian' Sale of Goods Act provi'de for any rules as to 
delivery? If so, what are the rules^ 

11. B at Delhi ^ders goods of A at Calcutta. A consigns and 
forwards the goods to B at Delhi. On amval there the goods are taken 
to a warehouse of B, and left there. B refuses to receive them and stops 
payment. A wants to exercise the right of stoppage in transit. What is 
yoUr advice? 

[Hints; See Sec. 51(4). In this case the goods are rejected by the 
buyer. The buyer has not taken delivery. Hence the goods are in transit. 
Therefore, the unpaid seller has the right of stoppage in transit, if B the 
buyer of goods becomes insolvent]. 

12. Distinguish between "Vendor's lien" and "Stoppage in transit’!. 

13. Wbat are the rights of an unpaid seller is respect of goods sold by 
him? 

14. What is "Seller’s lien"? When- can a seller stop the goods vdiild 
they are in transit? When are goods deemed to be in transit? 

15. What are the rights of a seller with regard to goods in transit? 

* 16. A sells a quantity of sugar in A’s warehouse. It is agreed that 
B shall get two months’ credit. B allows the sugar to remain in A’a 
warehouse but becomes insolvent before the exi»ry of the two months, 
iiM'Bie Official Assignee demands ddivery of the sugar without payment 
of the’-price. Whkt are the ric^s of A? 
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[Hints: See Sec. 47; p. 140. A, the seller, kas the “unpaid s^efs lien" 
because, the buyer has became msolveta. Insolvency of the buyer gives 
a right of lien to the unpaid seller. Hence the Official Assignee is not 
entitled to demand the sugar withwt payment of the price]. * ^ 

17. What do you understand by the “right of re^sale"? What is 
“Stoppage in transit”? 

18. Write diott notes on (i) “seller’s lien”; (ii) “stoppage in tran¬ 
sit” (iii) Del credere agent} and (iv) Hire-Purchase Agreement. 

19. In what circumstances has the impaid seller the right to re-seli 
and the right to recover damages for loss? 

20. State the incidents of the unpaid seller’s lien of goods. Discuss 
the consequences of sale of goods by a person who is not the owner. 

- * 21. (a) What is the effect of a sale of goods by a person, who is 
not the owner? [Sec. 27; p. 123]. 

ib) Sale of a horse took place at a public auction. Unknown 
to the auctioneer and the buyer the horse had been stolen. Does the 
buyer obtain any title against the true owner? [Sec. 7; p. 1171. 

(c) A consigned a quantity of Cocoa to B by railway, and sent 
the consignment notes to him. The price, at the time, had not been 
agreed. Before any agreement was arrived at as to the price, B sold the 
Cocoa to C and handed to him the consignment nOtesP Can A dispute B's 
title to the Cocoa? [Sec. 27; p. 124]. 
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* The Indian Partnership Act contains eight Chapters and two 
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CHAPTER I. 

Pr^iminary. 


§ 1. Dspinitions. 

1. Act of Firm: 


Act of firm. 


"An *act of a firm’ means any act or 

omission by all the partners, or by any 
partner or agent of the firm which gives 
rise to a right enforceable by or against the firm" [Sec. 2(a)]. 
Illustration'. A and B are partners of a firm. A on behalf of 
the firm enters into a contract with C, a third party. The contract 
between A, on behalf of the firm, and C would be an ''act of Jthe 
firm”. 


2 . 


Business: "’Business* includes every trade, occupation 
and f^ofession" [Sec. 2(b)]. The 
definition is very wide. Even a single 
commercial venture is a ‘business’. 


Business. 


3. Thiril Party: TTiird Party* means any person who is 
Third party. ^ not a partner in the firm [Sec. 2(d)]. 



CHAPTER II. 

O 

The Nature op Partnership. 


Partnership: Firm: Partnw. 

§2. Partnership and Joint Hindu Family business. 
§ 3 Mode of determining Partnership. 


§ 1. Partnership : Firm : Partner 

Partnership: ** ‘Partnership* is the relation between 

• „ . .. persons ^o have agreed to share the 

Partnership. ^ business carried on by all 

or any of them acting for all. 

Persons who have entered into partnership with one 
another arc called individually ‘partners* and collectively 
‘a firm*, and the name under which their business is carried 
on is called the ‘firm name*’* [Sec. 4]. 

This definition contains the following tlhree elements. All 

Its elements' three elements must be present to 

constitute a partnership. 

(a) Agreement: There must be an agreement entered 

Aereeme t more persons. Purtner- 

^ " ■ ship can only arise as a r^/esult of a 

contract. This element distinguishes partnership from non¬ 
contractual relationships such as a Joint Hindm Family bttsiness 
{See p. 144]. 

(b) Sharing profits of business: There are two questions 

here. Firstly^ there must be a business. 
profits of Thus Partnership is to be distinguished 
from co-ownership of land; co-owners 
share amongst themselves the rent derived from the land but they 
are not partners because there is no business [See p. 145]. 
Secondly, there must be an agreement to share profits. No doubt 
there is the possibility of losses also. The general rule is that 
partners shall contribute equally to the losses sustained by the 
firm but there may be a contract between the f^rtners that any 
one or more shall not be liable for losses. Thus an agreement 
to share losses is not an essential element but an agreement to 
share profits is essential to partnership. 
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(c) Carried op by all or any of them acting for all: In 

,11 Partnership, the business must be 

, earned on by the partners or by any one. 
or^more of the partners acting for all. An act of one partner 
when carrying on the business of Kie firm is an act of all; it 
binds^ all the partners. Thus each partner carrying on the busi¬ 
ness is a principal as well as an agent for all the other partners. 
Illustration: A and B are partners. C, a third party, deals with 
the firm through A. As betweOT A and C, A is a principal as 
well as an agent of the other partner B. 


§ 2. Partnership and Joint Hindu Family Business. 

The relation of Fartnersh^ arises from contract and not 
from status [Sec. 5]. 

“Partnership' 


Joint Hindu 
business distinguished. 


must be distinguished from Joint Hindu 
Family business because the relation of 
Family partnership arises from contract whereas 
the relationship between members of a 
Joint Hindu Family carrying on a family business arises from 
.status according to the provisions of Hindu Law. The following 
points of distinction between Partnership and Joint Hindu Family 
business may be noted:— 


(a) Death: A Partnership is dissolved by the death of a 
partner but a Joint Hindu Family business is not dissolved by 
the death of a member of the family. 


(b) Past Accounts: A partner is entitled, on severing 
his connection with the firm, to ask for accounts of past profits 
but a member of a Joint Hindu Family business is not so entitled. 

(c) Power to contract debts: Any partner can bind the 
other partners if he contracts debts in the ordinary course of the 
business but in a Joint Hindu Family business, no member except 
the Manager {Karta) has such aft authority. 

(d) Liability for debts: In a Partnership, every partner 
is personally liable for the debts of the business i.e., not only his 
share in the business but also his separate property is liable for the 
partnership debts. In a Joint Hindu Family business, on the other 
hand, only the Manager (Karta) is personally liable but other 
mem^rs ate not. 

(e) Minors: In a Partnership, a minor cannot become 
a.partner; he can only be admitted to the benefits*of the paitntf- 
ship with the consent of all the partners. In a Joint Hindu Family 
business, a minor is a member of the ancestral business as much 
as the adult members. 
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§ 3. Mode op determining Partnership. 

, “Partnership” is the relation between persons (a) who have 
_ , agreed (b) to sriiare the profits ot a 

whShCT bu^i^^ess (c) carried on by alf pr any 

gjjjp. ^ of them acting for all. All these ele-* 

menls must be present in order that 
there may be a partnership [See § 1]. In determining whether 
there is any partnership or not in a particular case, regard shall 
be had to the real relation between the parties as shown by all 
the relevant facts of the case. 


The Indian Partnership Act [Sec. 6] lay.s down the following 
rules for determining whether in a 'particular case, there is any 
partnership or not:— 

1 Joint Ownership is not Partnership: The sharing of 
profits or gross returns arising from property by joint-owners 
does not of itself make such persons partners Illustration : Two 
joint owners of a house agree that one of them should Have the 
management and provide funds for repairs, and that the net rent 
should be divided equally between them 'I'his is merely joint- 
ownership, and not partnership, because there is no business which 
is being carried on by the co-ov/ners, acting for all. 

2. Participation in profits of business does not of itself 
make the party a partner: Even where there is a business, 
the receipt by a person of a share of the profits of such business 
does not of itself make him a partner with the persons carrying 
on the business. Mere participation in the profits of a business 
does not constitute partnership Participation in the profits of a 
business constitutes a partnership only when the business is 
carried on by all or any of the parties acting for all. In the 
following cases there is no partnership because rhe business is not 
carried on by parties acting for all:— 

(a) Creditor: The receipt of a share in the profits of a 

business by a lender of money to persons engaged 
or about to engage in a business does not of itself 
make the lender a partner. 

(b) Servant: A servant or agent receiving share of the 

profits of a business in lieu of remuneration is not 
a partner. 

(c) Annuitant: A widow or child of a deceased partner 

receiving annuity out of the profits of the business- 
is not a partner. 

(d) Seller of share: A previous owner or part-owner of 

a business receiving the consideration for the sale of 
the good-will or share in the business out of the 
profits is not a partner. 


10 



CHAPTER III. 

REI.ATIONS OP Partners to one Another. 


? 1. Introductory. 

2. General duties of Partners. 

§3. Rights and Duties of Partners subject to contract to the contrary. 
Note: Agreement in restraint of trade: Exceptions. 


§ 1. Introductory. 

The relation of Partnership arises from contract, and as 

ObUwtions. numdatey "'“y 

or subject to contract. regulate their relations to one another by 

agreement amongst themselves. But the 
Indian Partnership Jet lays down that certain obligations are 
mandatory, and are not subject to a contract to the contrary. 
Thus the rules .regarding relations of partners to one another 
fall into two classes vie , (i) those which are not subject to con¬ 
tract to the contrary; and (ii) those which are subject to contract 
to the contrary. Let us deal with these two classes of rules 
separately. 


Good Faith. 


§ 2. General Duties of Partners. ^ 

Partners have the following duties, towards one another, 
.. . ^ which are mandatory, and are not 

Man tory u les subject to any contract to the contrary:— 

(a) Utmost fairness and good faith: "Partners are hound 

to carry on the business of the firm to the 
greatest common advantage, to be just 

and faithful to each other, and to render true accounts and full 
information of all things affecting the firm to any partner or his 
legal representative" [Sec. 9], Illustration: In a particular 
partnership agreement there was a clause that a partner, was 
liaUe to expulsion for breach of certain conditions. In 
Green v. Howell, [(1910) 1 Ch. 495, C.A.] it was held that such 
a clause would not justify the e^tpulsion of a partner with the 
motive of purchasing the interest of the expelled partner on 
'unfavourable terms. ^ 

< 

(b) Indemnity for loss by fraud: Every partner shaU 

r . j* ^ , indemn^y the firm for any loss caused 

Indomity te Io«. ^ 

bt^ness of the firm" [Sec. 10]. This liability to indemnify for 
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fraud is mandatory, and it is not open to a partner to have an 
agreement with other partners by whidi he fan avoid this. 

• 

§ 3. Rights and Duties of Pabtneks Subject to Con^ilact 
TO THE Contrary. • 

“Subject to the provisions of the Indian Partnership Act, the mutual 
_ ^ rights and duties of the partners of a firm may 

tr^-^'^ subject to coo- determined by contract between the 

partners." Such contract may be express or 
implied, and can be varied by consent of all the partners. 

Notwithstanding the provision ih Section 27 of the Indum Contract 
Act, 1872, that an agreement in restrakU of trade is void, a partnership 
contract may provide that a partner shall not carry on any business other 
than that of the firm while he is a partner. [Sec. 11]. 

• The Indian Partnership Act lays dovra the following rules 
<letermining mutual relations of partners, subject to contract 
between the partners. These rules therefore apply when-there 
is no contract to the contrary. 

(1) Conduct of Business: Regarding the conduct of the 
business the rights and duties of a partner are as follows, 
subject to contract between the partners:— 

(a) Every partner has a right to take part in the conduct 

of the business; * 

(b) Every partner is bound to attend diligently* to his 

duties in the conduct of the business; 

(c) Any ditference arising as to ordinary matters may be 

decided by a majority of the partners, but no change 
may be made in the nature of the business* without 
the consent of all the partners; and 

(d) Every partner has a right to have access to and 

inspect and copy any of the hooks of the firm. 

[Sec. 12]. 

(2) Mutual rights and liabilities; Subject to contract 
between the partners, the mutual rights and liabilities of 
partners are as follows:— 

(a) A partner is not entitled to receive Ve»niMner<ftto« for 

taking part in the conduct of the business; 

(b) The partners are entitled to share equally in the pro-> 

fits earned, and shall contribute equally to the losses 
sustained by the firm; 

(c) Where a partner is entitled to interest, such interest 

shall be payable only out of profits; and the rate of 
interest is to be 6 per cent per annum; 



‘ 148 


SLBlifSNTS OP COMMERCIAL LAW 


(d) The firm shall indemnify a partner in respect of pay¬ 
ments made and liabilities incurred by him 

(i) in,the ordinary and proper conduct of the 

business, and 

(ii) in doing such a’bt, in an emergency, for pro¬ 

tecting the firm from loss, as would be done 
by a person of ordinary prudence, in his 
own case, under similar circumstances; and 

(f) A partner shall indemnify the firm for any loss caused 
by his wilful neglect in the conduct of the business 
of the firm. [Sec< 13]. 

(3) Property of Firm: Subject to 'contract, the property 
of the firm includes (a) all property, rights and interests 
originally brought into the stock by partners; (b) all pro¬ 
perty, rights and interests acquired by or for the firm or for 
the purposes and in the course of the business of the firm; 
and (c) the good-will of the business [Sec. 14]. 

(4) Personal profits earned by partners: Sutiject to the 
contract between the partners— 

(a) if a partner derives any profit for himself from any 

transaction of the firm, or from the use of the 
property or business connection of the firm, or the 
firm name, he shall account for that profit and pay 
“ it to the firm; 

(b) if a partner carries on a competing business, he shall 

account for and pay to the firm all profits made 
by him in that business [Sec. 16]. 

Note: Agreement in restraint of trade: Exceptions. 

According to the Indian Contract Act, an agreement in 

restraint of trade is void. This is the 
Exceptions to the rule general rule to which there is one 

traint exception in the Indian Contract Act and 

three exceptions in the Indian Partner¬ 
ship Act, [See pp. 34-3S, Part I]. The three exceptions in the 
Indian Partnership Act are contained in Secs. 11(2), 36(2) and 
55(3) quoted below: 

s 

Sec. 11(2): “Netwithstcmding anything contained in 
section <of the Indian Cofitract Act, 1872, such contracts, may 
provide that a partner shall not carry on any business other than 
that of the firm while he is a partner." 

Sec. 36(2): *‘A partner may make an agreement with his 
partners that on ceasing to he a partner he will not carry on any, 
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business similar to that of the firm within a s^cified ferkd or 
tvithm specified local limits: and, notwithstanding section 27 of 
the Indian Contract Act, 1872, suck agreement shall be r^id 7 
the restrictions imposed are frasomble/* • 

Sec. 55(3)! '*Any partner may, 'Upon the sale of the good¬ 
will of a firm, make an agreement with the buyer that such partner 
will not carry on any business similar to that of the firm within 
a specified period or within specified local limits, and notwith¬ 
standing anything contained in section 27 of the Indian Contract 
Act, 1872, such agreement shall be valid if the restrictions 
imposed are reasonable” 

Tt is to be noted that these rights and duties of partners to 
one another are governed by Contract, and are not mandatory 
obKgations under the Indian Partnership Act. 



CHAPTER IV. 


Rela'Tions op Partner^ to Third Parties. 

? 1. Authority of Partner as agent of Finn: ImpHed Authority. 

2. Liability to Third Parties. 

§3. Partnenhip by holding out. 

§ 4. Minor’s rights and liabilities in a Firm. 


§ 1. Authority op Partner as Agent of Firm: Impupd 
Authority. 


Partnership anri Agency: As regards third parties, a 
^ partner is the agent of the firm for the 

^ Aceot purpoiet of the biuinete of the film 

[See. IS]. The law of Partnership, it is said, is a branch of 'the 
general law of principal and agent. In a partnership, 
partners agree to share the profits of a business carried on by 
all, or any of them acting for all. Therefore, each partner is a 
principal, and also an agent for the other partners. 

Authority of a Partner to bind the firm by his own act: 

The authority of a partner may be 
implied or express. The Indian 
Partnership Act lays down that a partner 
has “impilied authority” to bind the firm by his own acts in 
certain cases, while he has no such implied authority in certain 
other cases. By express contract between the partners, however, 
this implied authority may be extended or restricted. In case 
of restriction of implied authority, by express contract, the act 
of the partner would still bind ^e firm unless the third party 
knows of the restriction [Sec. 20]. 


Implied authority of 
Partner: , 


1 . 

I. Acts 
authority. 


Acts within implied authority: A partner has implied 
authority to bind the firm by his own 
acts *under the following circums¬ 
tances :— 


within such 


(a) In order to bind a firm, an act or instrument done or 

executed by a partner shall be done or executed in 
the firm name, or in any other manner expressing 
or impl 3 ring an intenticm to bind the firm [Siec. 22]. 

(b) Subject to the provisions contained in (a), the act of 

a partner which is done to carry on, in the usual 
way, business of Ihe kind carried on by the firm, 
binds the firm. 

'[plus two conditions must be fulfilled viz., (i) the business 
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‘must be of the kind carried t)n by the firm, and (ii) the act i& 

doi^ in a way usual in such business [See. 19(1)]. 

• 

In decided cases, a distinction has been drawn between *( 21 ) 
ordinary partnerships and*(b) partnerships of a general com¬ 
mercial nature. 

(a) In onUnary partnerships^ every partner may bind the 
firm by any of the following acts: (i) The partner may sell the 
goods of the firm; (ii) He may purchase goods of a kind neceS' 
sary for or usually employed in the business; (iii) He may receive 
payments of debts due to the firm, and give receipts; (iv) He 
may engage servants. 

(b) In Partnership of a general commerciai nature (also 
called trading partnerships), a partner may (i) accept, make, 

^issue bills, etc. in the nam^of the firm; (ii) borrow money on 
’the credit of the firm; (iii) pledge goods belonging to the firm; 
and (iv) make mortgage by deposit of title deeds belonging to- 
the firm. 


II. Acts beyond implied authority: In the absence of 

any usage or custom of trade to the 
II. Acts beyond such contrary, the implied authority of a 
authority. partner does not empower him to do the 

following acts: , 

(a) Submit a dispute relating to the business of the firm 

to arbitration, 

(b) Open a banking account on behalf of the firm in his 

own name, 

(c) Compromise or relinquish any claim or portion of a 

claim by the firm, 

(d) Withdraw a suit or proceeding filed on behalf of the 

firm, 

(e) Admit any liability in a suit or proceeding against the 

firm. 


(f) Acquire immoveable property on behalf of the firm, or 

(g) Transfer immoveable property belonging to the firm^ 

or 

(h) Enter into partnership on behalf of the firm 

[Sec. 19(2)]. 


§ 2. Liabiuty to Third Parties. - / 

The question of liability of partners to third party tm 

-. considered under different .headi 

Lability to thW pMty. 


may be 
lads aa 
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(1) Contractual liability: fevery partner is liable, 
jointly with all the other partners, and also severally, for all acts 
■of the fign done while he is a partner. A partner is both jointly 
wtd severally liable to third parties. *Thus in case of breach of 
contract, the injured third party can sue any one partner or all 
the partners jointly. Under English knv, however, the liability 
■of partners on contracts is only a joint liability. 

(2) Liability for Tort or Wrongful Act: The firm is 
liable to the same extent as the partner for any loss or injury 
caused to a third party for the wrongful acts of a partner if they 
are done by the partner while acting (a) in the ordinary course 
of the business of the firm, or (b) with the authority of Ae other 
partners [Sec. 26]. In the case of torts, both imder English and 
under Indian Lcnv, partners are liable both jointly and severally. 
Where a partner misapplies money dr property received by him^ 
or by the firm from a third party, the firm is liable to make good 
the loss. 

(3) Admission by Partner: An admission or representa¬ 
tion made by a partner concerning the affairs of the firm is evi¬ 
dence against the firm, if it is made in the ordinary course of 
business [Sec. 23]. 

(4) Notice to feting partner: Notice to a partner who 
habitually acts in the business of the firm operates as notice to the 
firm, except in the case of a fraud of that partner [Sec. 24]. 


§ 3. Partnership by Holding Out. 


“Any one who by words spoken or written or by conduct 
„ ... * represents himself, or knowingly 

o ing ou. permits himself to be represented, 

to be a partner in a firm, is liable as a partner in that firm 
to any one who has on the faith of any such representation 
given credit to the firm, whether the person representing 
himself or represented to be a partner does or does not know 
that the representation has reached the person so giving 
credit [Sec. 28(1)]. 


The doctrine enunciated above is known as *^artnership 
by holding out**. In order to make a person liable as a partner, 
though as a .matter of fact he is not a partner, on the basis of 
“holding out,” the following two elements must be established:— 

(a) A person, by words or conduct, repfesents himself to 

be a partner or knowingly permits himself to be 
represented Rs a partner to another; and 

(b) The other person on the faith of the representation 

gives credit to the firm. 
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The doctrine of holding ouf is a part of the law of estoppeL 

E<itoDDel estoppel is that a person who 

‘ by representation has induced another to 

act as he would not otherwise jiave done would be estoppecT from 
repudiating the effect of his representation to the detriment of 
the person who acted on it. Thus a person who in fact is not a 
partner is rendered liable for the obligations of the firm because 
he held himself out as a partner. 

Questions of this kind are suggested in the case of 

deceased and retired partners. A 

Deceased and Retired partner who retires from a firm, 

^without giving proper public notice, 
comes under this rule_ if any one gives credit to the firm on the 
belief that he is a partner. In the case of a deceased partner, 
however, the continued use of the deceased partner’s name as 
part of the firm name shall not of itself make his legal representa¬ 
tive liable. 


§ 4. Minor’s Rights and Liabilities in a Firm [Sec. 30]. 

According to the Indian Partnership Act, a minor may 
not be a partner but with the consent of all the partners, may 
be admitted to the benefits of partnership. 

Under the Indian Contract Act, a minor is not competent 

to contract. Partnership is a "relation 
A cannot be a resulting from contract. It follows 

partner u therefore that o minor tnay not be a 

Partner In Mohari Bibee v. Dhartn^as Ghosh, the Privy Council 
held that a minor cannot be bound by a contract, a minor’s con¬ 
tract being void, and not merely voidable [pp. 22-24]. In 
English Liw, however, a minor may be a partner, and the obliga¬ 
tions contracted by the minor in the Partnership are merely void¬ 
able at his option on attaining majority. 

In Indian Law, though a minor may not be a partner, yet 

^ may he admitted to the benefits of 
may be ^mitted to the Partnership, i.e., he can be legally given 
SaieiSt. of partnership. ^ ^rtnership 

business. This is possible where there is a subsisting partner¬ 
ship, and all the partners agree. 

* A minor who has been admitted to the benefit of Partnership 
has the following rights and liabilities ',— 

Rights of Minor. 

(a) A minor has a right to his agreed share of the property 
and profits of the firm;. 
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(b) He may have acceSis to and inspect and copy the 

accounts of the firm; 

(c) He may ‘sue the partners for account or payment of 

his share when severing his connection with the 
Arm; 

(d) On attaining majority, he may within six months elect 

to become a partner or not to become a partner. 
In the former case, he will be entitled to the share 
to which he was entitled as a minor; in die latter 
case, his share is not liable for any acts of the 
firm done after the date of the public notice that 
he has elected not to become a partner. 

Liabilities of Minor. 

(i) I'he minor’s share is liable for the acts of the firm 

but the minor is not personally liable for any such 
act. 

(ii) On attaining majority within 6 months, he may give 

public notice that he has elected to become a partner 
or that he has elected not to became a partner. 

If he fails to give such notice and if he gives 
such notice that he elects to become a partner, he 
shalf become a partner. He shall then become per¬ 
sonally liable to third parties for all acts of the 
firm done since he was admitted to the benefits of 
partnership. 

(iii) After attaining majority, he may be liable for holding 
‘ himself out as a partner. 



CHAPTER V. . 

Incoming Aift> Outgoing Partners. 


? 1. Introduction of new partner. 

2. Retirement of Partner. 

§ 3. Expulsion of Partner. 

§4. Insolvency of Partner. 

§5. Death of Partner. 

§6. Rights of outgoing partner. 


§ 1. Introduction of New Partner. 

Subject to contract between the Partners and to the provi- 

’ New Partner regarding minors in a firm, no¬ 

person shall be introduced as a paartner 
in o firm without the consent of all the existing partners.- 

The liability of the new Partner ordinarily commences from 
the date when he is admitted as a partner unless he agrees to be 
liable for obligations incurred by the firm prior to that date 

[Sec. 31.] 


§ 2. Retirement of Partner 
Retirement. A Partner may retire from affirm— 

(a) with the consent of all the other partners; 

(b) in accordance with an express agreement by the 

partners; or 

(c) where the partnership is at will, by givmg notice in 

writing to all the other Partners of his intention to- 
retire. 

The liability of a retired Partner to third parties continues 
until public notice of his retirement has been given. As regards 
liability for acts done before retirement, the retiring partner 
remains liable for the same unless there is an agreement made 
by him with the third parties concerned and the lumbers of the 
reconstituted firm discharging him from such liability [Sec. 32j«. 

J 8 . EXPUI.SION OF Partner. 

A partner may not be expelled from a firm by any nwjori^ 

of partners, save in the exercise in good 
faifli of powers conferred by contract 
^ between the Partners. 
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The liability of an expelled partner is similar to that of a 

retired partner [Sec. 33]. 

• ■ 

§ 4b Insolvency of Partner. 


When a Partner is adjudicated an insolvent, he ceases to be a 

._Partner from the date of the order of 

insolvency. 

adjudication. 


Where under a contract the firm is not dissolved by such 
adjudication, the estate of the insolvent is not liable for any “act 
•of the firm,” and the firm is not liable for any act of the insolvent 

[Sec. 34]. 


§ 5. Death of Partner . 

Where under a contract a firm is not dissolved by the death 

of a partner, [See sec. 42, p. 157] the 
estate of the deceased partner is not 
liable for any “act of the firm” after his death [Sec. 35]. 


§ 6. Rights of Outgoing Partner. 


‘An outgoing p^^rlner may carry on a business competing 

with that of the firm and he may adver¬ 
tise such business, but, subject to con- 


Outgoing JPartner. 


tract to the contrary, he may not— 


(a) use the firm name, 

(b) represent himself as carrying on the business of the 
• firm, or 

(c) solicit the custom of persons who were dealing with 

the firm before he ceased to be a partner” 

[Sec. 36(1)]. 



CHAPTER VI.. 


Dissoujtion of Firm. 


§ 1. Different ways of Dissolution. 
§ 2. Consequences of Dissolution. 


§ 1. Different ways of Dissolution 


The dissolution of partnership between all the partners of 

a firm is called the ‘dissolution of the 
firm’ A firm may be dissolved in the 
following ways:— 


Dissolution in different 
ways. 


1. Dissolution by Agreonent: A firm may be dissolved 
with the consent of all the partners or in accordance with a contract 
between the partners [Sec. 40.] 


2. Compfilsory Dissolution: A firm may be dissolved— 

(a) by the adjudication of all the partners or of all the 

partners but one as insolvent, or 

(b) by the happening of any event which makes it un¬ 

lawful for the business of the firm to be carried 
on or for the partners to carry it on in partnership 

[Sec. 41.] 

Dissolution on the happening of certain contingoicies: 

Subject to contract between the partners a firm is dissolved— 

(a) if constituted for a fixed term, by the expiry of that 

term; 

(b) if constituted to carry out one or more adventures or 

undertakings, by the completion thereof; 

(c) by the death of a partner; and 

(d) by the adjudication of a partner as an insolvent 

[Sec. 42]. 


4. Dissolution of Partnership at will: 

(a) Where the partnership is at will, the firm may be 

dissolved by any partner giving notice in writing 
to all the o^er partners of his intention to dissolve 
the firm. 

(b) The firm is dissolved as from the date mentioned in 

the notice as the date of dissolution or, if no date 
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is mentioned, as froip the date of the communica¬ 
tion of the notice [Sec. 43]. 

5. Dissolution by Court; At the suit of a partner, the 
Co6rt mky dissolve a firm on any one^of the following grounds:— 

(a) that a partner has become of unsound mind; 

(b) that a partner has become permanently incapable of 

performing his duties; 

(c) that a partner is guilty of conduct which is likely to 

affect prejudicially the carrying on of the business; 

(d) that a partner wilfully or persistently commits breach 

of partnership agreements; 

(e) that a partner has transferred ■his whole interest to 

a third party or allowed his share to be charged 
or sold in the recovery of arrears of land revenue 

(f) that the business cannot be carried on except at a 

loss; or 

(g) any other ground which renders it just and equitable 

that the firm should be dissolved [Sec. 44]. 

§ 2. CONSBQUBNCBS OF DISSOLUTION. 

Various consequences follow upon 
Consequences of dif- dissolution of a firm of which we 

so u ion. , consider the following: 

(1) Continuing liability until public notice: Notwith¬ 
standing dissolution, partners continue to be liable to third parties 
until public notice is given of the dissolution [Sec. 45]. 

(2) Right to enforce winding up: Every partner is entitled 
to have the property of the firm applied in pa 3 rraents of the 
debts of the firm and to have the surplus distributed among the 
partners according to their rights [Sec. 46]. 

a 

(3) Extent of contimiing authority r The authority of 
each partner to bind the firm and other mutual rights and 
obligations continue (i) so far as may be necessary to wind up 
the firm and (ii) to complete the unfinished transactions, and no 
other [Sec. 47]. 

(4) Settlement of accounts: In settling the accotuits after 
dissolution, the following rules, subject to agreeqient by the part¬ 
ners, shall be observed:— 

(a) Losses: Losses shall be paid first out of profits, 
next out of capital, and lastly, if necessary, by the 
partners individually according to their shares. 
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(b) Assets: The assets $hall be applied in the fc^owing' 
manner and order:—(i) in paying the debts to 
third parties; (ii) in paying egt^ pa^er rateably 
his dues for advances made by him; (iii) in ia 3 dn 9 
each partner rateably his dues on account of 
capital; and (iv) the residue shall be divided 
among the partners according to their shares 
[Sec. 48]. 

(5) Payment of Partnership debts and separate debts: 

Where there are both joint debts due from the firm, and also 
separate debts due from any partner, the property of the firm 
shall be applied in the first instance in payment of the debts 
of the firm, and if there be any surplus, dien the share of each 
partner shall be applied in payment of his separate debts. The 
separate property of any partner shall be applied first in the 
payment of his separate debts, and the surplus in payment of 
the debts of the firm [Sec. 49]. 

<■ 

(6) Personal profits after dissolution: Where a firm is 
dissolved by the death of a partner, and the surviving partner 
or the representative of the deceased partner carries on the 
business, any personal profits made by them before the winding 
up shall be accounted for to the other partners [Sec. 50]. 

(7) Return of Premium: Where a partner has paid a 
premium on entering into partnership for a fixed term, ^nd the 
partnership is dissolved before the expiration of that term other¬ 
wise than by the death of a partner, he shall be entitled to 
repajment of the premium or of such part thereof as may be 
reasonable unless (a) the dissolution is mainly due to his own 
misconduct, or (b) the dissolution is by agreement containing 
no provision for return of premium [Sec. 51]. 

(8) Rescission of Partnership for Fraud etc: Where Part¬ 
nership is rescinded for fraud or misrepresentation, the party 
entitled to rescind is, without prejudice to any other right, entitled 
to (a) a lien on the surplus after payment of firm debts for any 
sum paid by him for purchase of a share in the firm or for any 
Capital contributed by him; (b) to rank as a creditor of the 
firm in respect of any payment made by him towards firm debts; 
and (c) to an indemnity from the partners guilty of fraud or 
misrepresentation against all the debts of the firm [Sec. 52]. 



CHAPTER VII. 

< 

Registration oe Firms. 

§ 1. Mode of effecting registration. 

§2. Effect of non-registration. 

[Note; V/e shall consider only two questions in this 
Chapter ins , (1) What is the mode in which registration may be 
effected? and (ii) What are the effects of non-registration?] 

§ 1. Mode of effecting Registration. 

The registrati(jn of a firm may be effected at any time by 

sending by post or delivering to 
Mode of effecting Registrar of Firms of the area in 

regis ration. • which any place of business of the firm 

is situated or proposed to be situated, a statement in the pres¬ 
cribed form and accompanied by the prescribed fee stating— 

(a) The firm name, 

(b) The place or principal place of business of the firm, 

(c) The names of any other places where the firm carries 

on business, 

(d) The date when each partner joined the firm, 

(e) The names in full and permanent addresses of the 

partners, and 

(f) the duration of the firm. [Sec. 58]. 

When the Registrar is satisfied that the above provisions 
have been duly complied with, he shall record an entry of the 
statement in a register called the Register of Firms, and shall 
hie the statement [Sec. 59]. 


§ 2. Effect of Non-Registration. [Sec. 

Under Bnglish Law, the registration of firms is compulsory, 

and there is a penalty for non-registra- 
^Mect of non-registra- j'hg ifidian Partnership Act does 

‘ not, in so many words, make registration 

of firms compulsory, nor does it impose any penalty for non¬ 
registration ; it however provides certain disabilities as the effect 
of non-registration. These disabilities are:— 
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(a) Without registration,* a firm may not enforce by suit 

its dues from a third party nor will the partners be enabled to- 
do so by filing a suit in their own names instead of in the ^ame^of 
the firm. , 

(b) Without registration, a partner will not be entitled to 
sue for his dues from the firm or from other partners, though 
he may sue for dissolution of the firm or for accounts and 
realisation of his share where the firm is actually dissolved. 

(c) Lastly, without registration, neither the firm nor die 
partners will, when sued, be entitled to claim a set-off. 

It may be noted that non-registration of a firm does not 
affect the right of a third party to proceed against the firm nr ita 
partners nor does it affect the right of an Official Assignee, 

Receiver, or Court to realise the property of an insolvent partner. 

• 

The prcnnsions mentioned above shall not apply 

(i) to firms or to partners in firms which have no place i f 
business in India, or 

(ii) to any suit or claim of set-off not exceeding one 
hundred rupees in value. 

Sec. 69 of the Indian Partnership Act runs thus:— 

"(1) No suit to enforce a right arising from aacraitract or conferred 
by this Act shall be instituted in any Court by or on behalf of any person 
suing as a partner in a firm against the firm or any person alleged to be 
or to have been a partner in the firm unless the firm is registered and! the 
person suing is or has been shown in the Register of Firms as a partner in 
the firm. 

(2) No suit to enforce a right arising from a contract s^ll be ins¬ 
tituted in any Court by or on behalf of a firm against any third party 
unless the firm is registered and the persons suing are or have been 
^own in the Register ot Firms as partners in the firm. 

(3) The provisions of sub-sections (1) and (2) shall apply also to a 
claim of set-off or other proceeding to enforce a right arising from a con¬ 
tract, but shall not affect— 

* (a) the enforcemena of any rigfit to sue for the dissolution of a 

firm or for accounts of a dissolved firm, or any right or power 
to realise the property of a dissolved finn, or 
(b) the powers of an official as^nee, receiver or Court under the 
Pr^idency-towns Insolvency Act, 1909, or the PTovindal 
Insolvency Act, 191^, to realise the property of an insolvent 
partner. 

(4) This section shall not apid)^- 

(a) to films or to partners in finns vriiich have no plaoe of hfusioesa> 

M 
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in India, or whose places of business in India are situated 
in areas to which, by notification under section 55 tliis Chapter 
does not apply, or 

to any suit or claim of set-off not exceeding one hundred rupees 
in value which, in the Presidency-towns, is not of a kind 
specified in section 19 of the Presidency Small Cause Courts 
Act, 1882, or, outside the Presidency-towns, is net of a kind 
specified in the Second Schedule to the Provincial Small Cause 
Courts Act, 1887, or to any proceeding in executiwi or other 
proceeding incidental to or arising from any sudi suit or 
claim." 


EXERCISE III. 

Partnfksiiip. 

1. Define Partnership. "The members of a Hindu undivided! family 
carrying on a family business as such .... are not partners in such 
business." Explain. 

2. What are ths, essential elements of a Partnership? How does it 
differ fropi co ownership? 

3. Distinguish between a Joint Hindu Family Arm and a Partnership. 

4. "The partners of a firm may, by contract between the partners, 
extend or restrict the implied authority of any partner." Discuss fully. 

5. Wkat are the rights and duties of partners as (a) between them¬ 
selves, and (b) as against third parties? 

6. What do you understand by "the implied authority of a partner 
as an agent of a firm"? 

7. How far is it true to say that the Law of Partnership is a brandi 
of the Law of Principal and Agent? 

8. What do you understand by the principle of "hoiding out" in 
case of partnerships? 

9. What liabilities, if any, has a person who hokte out as a partner 
in regard to his (a) relations with the public, and (b) the members of 
the partner^ip? 

10. What are the rights and Uabilitiea of a, minor who has been 
admitted to the benefits of a partnership? 

11. State precisely the position of an infant member of a firm (i) 
during minority, andi (ii) after attaining majority. 

12. Can an infant be a partner? Can he be the shareholder of a 
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company? If so, under what circumstances? What is the detent of his 
liability? 

13. What are the rights and obligations of *partners after the di^ 

solution of partnership? ^ ^ 

14. Under what circumstances and in what different ways is a trading 
firm dussolved compulsorily? 

15. In what different ways can a firm be dissolved (a) with, and 
(b) without the intervention of the courts? 

16. In what cases would the Court order a dissolution of partnership 
at the suit of a partner? Has a partner, after dissolution, the authority 
to bind the firm? 

17 What arc the grounds on which a Court may dissolve a firm? 

18. What are the consequences of the dissolution of a firm? How 
do ^’ou desenbe the rights of the creditors after dissolution? 

19 Must a firm be registered? What are the effects of non-regis¬ 
tration? 

20. Must every partnership be registered? Discuss fully the disadvan¬ 
tages of non registration. 

21. X is the sole owner of a firm He admits Y as a partner on the 

following terms (i) Y is not to bring any capital, (ii) Y is not to be 
responsible fer any loss; (iii) Y is to receive Rs 2000/- p.m. in lieu of 
profits; and (iv) Y is to have all the powers of a partner. Discuss the 
legal position of Y. , 

22. Can (a) the partner of a firm on his own authority send a 
dispute relating to the firm to an arbitration? (b) that partner acquire 
immovable property of the firm, (c) (i) a member of a limited company, 
(ii) a member of a firm, enter into a contract with (i) the company (ii) 
the firm? 

23 Wh:n a partnership is at will, and a partner gives notice of his 
intention to dissolve the firm, without mentioning a date as the date of 
dissolution, from when does the dissolution take effect? 
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[Note: The word “ComVr”, in its widest sense, means any 
person who carries goods or passengers, for hire or gratuitously, 
by land, water or air. In this Part, we shall confine Ourselves 
only to the provisions relating to Carriage of Goods by Land 
and Water. The Indian Acts dealing witii the subject are (1) 
The Carriers Act, 1865 (Act III of 186^ as amended by 
Act IX of 1899 and Act XIII of 1921; (2) The Indian Rail¬ 
ways Act, 1890 (Act IX of 1890) ; and (3) The Carriage of 
Goods by Sea Act, 1925 (Act XXVI of 1925). With regard 
to matters not covered by these Acts, the English Common Latv 
and the English Carriers Act, 1830 apply to India]. 






CHAPTER I 

Carrier; Private and Common 

§ 1. Carrier of Goods: Private carrier and Common carrier. 

§ 2 Common Carrier. 

§ 1 . Carrier oe Goods: Private Carrier and Common 
Carrier. 

A Carrier of Goods may be a Private Carrier or a Common 
. Carrier. A Private Carrier carries 

PnVate“nd“o,nS^’~ f "" <‘”f f<>.' fo'tkiOar 

persons of ms own ciwosxng under a 

special contract, either for hire or gratuitously A Private 
Carrier who carries goods gratuitously is called a ^‘Gratuitous 
Carrier” A Common Carrier, on the other hand, exercises the 
public employment of carrying goods for hire 


§ 2. Common Carrier. 

A Common carrier should be distingui^ied from a Private 

carrier. Firstly, a CommoTi carrier 
Common carrier distin- exercises a regular trade or business 

SrtS? "htle a Private carrier is engaged in a 

casual occupation, and carries goods on 
occasion, or under a special contract. Secondly, ^ Common 
carrier is one who carries goods for all persons indiscriminately 
while a Private carrier carries goods of particular persons of his 
own choosing. Lastly, a Common carrier carries goods for hire 
while a Private carrier may carry goods for hire or gratuitously. 

A Common carrier, however, may profess to carry only particular kinds 
of goods, or he may profess to carry only frinn one place to another place. 


Thus a Common carrier exercises the public employment of 
"Duty to carry” & carrying goods for hire. A Common 

"Duty to deli^r in carrier has the “duty to carry". He is 

bound to accept goods which are offered 
to liim for carriage, if he has no lawful excuse e.g., he does not 
hold himself out *to carry the particular kind of goods offered, 
or he does not carry goods to the suggested place, or he has no 
room in his vehicle, or no convenience for carrying the goods 
in safety, or the price of carriage is not paid though demanded, 
or the goods are not properly packed. A Cofhmon carrier has. 
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"besides the duty to carry, the **duty, to deliver the goods in reason- 
cble time*' at the destination in proper condition. 


Defiiution. 


* The Carriers Act, 1865 defines 
'Common Qarrier” as follows:— 

'Common carrier’ denotes a person, other than the 
Government, engaged in the business of transport¬ 
ing for hire property from place to place, by land 
or inland navigation for all persons indiscriminate¬ 
ly**. [Sec. 2], 


Jt ma> be noted that a Common carrier, as defined in the 
Act, excludes the Government; nor does it include a carrier of 
passengers, or a carricn by sea or air. 



CHAPTER II. 


Carriagu of Goods by Land (exci^uding Railways) and 

Inland Navigation. 


§ 1. Liability of Private Carrier. 

§2. Liability of Common Carrier. 

A. Liability under English Common Law. 

B. Liability under Carriers Act, 1865. 

C. Liability under Carriers Act, 1865 compared with Common Law, 


Liability of Private 
earner is liability of 
bailee. 


§ 1. Liability of Private Carrier. 

. A Private carrier’s liability is that of a ’^bailee”. 

In English Icew, bailees of different 
classes are required to exercise different 
degrees of care; the degree of care 
required is different in the cases of a 
carrier for hire and a gratuitous carrier. A Gratuitous 
carrier is not liable unless the loss or damage is due to his “gross 
negligence” whereas a Private carrier for hire is liable for any 
loss or damage arising from his own negligehce or the negligence 
of his servants. In Indian Lazv, however, all bailees are required 
to exercise a greater degree of care [Indian Cantraft Act, 
Sec. 151, Part I, p. 69]; and as such, both Gratuitous carriers 
and Private carriers for hire are bound to take as much care of 
the goods entrusted to them “as a man of ordinary prudence 
would, under similar circumstances, take of his own goods”. 


§ 2. Liability of Common Carrier. 

In India, the liability of a Common carrier by land and 
inland navigation is governed by the principles of English 
Common Low as modified by the (Indian) Carriers Act, 1865 
(as amended by the Acts of 1899 and 1921). 


A. Liability umler English Common Law. 

Subject to 4he limitation 


mentioned below, at Common 
Law, a Common carrier is liable as 
A... At Common Law, an ’’insurei’* for the safety of the 
liability of . goods, and not merely as a bailee. A 

bailee is liable only if he fails to 
exercise due care as a man of pru¬ 
dence would of his own goods. [P. 69]. The liability of a 
Common carrier is much greater. Like an insurer, a 


carrier is li^ility of in¬ 
surer subject to 
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Common carrier is liable for loss or damage without any 
negligence on his part, caused wholly by the negligence of 
other persons over whom he has no control or where the 
goods which he is carrying are destroyed by acci^lental fire 
or v;?hen they are stolen from him, even though they are 
taken by force. He is liable even when he is overwhelmed 
and nibbed by an irresistible number of persons. 


The English Common Law recognises the following 

- ^ exceptions and limitations to the 

Exceptions: 

(a) "Excited perils”: The liability of a Common 

/■\ «ir 4 .-J -1 *■ carrier is altogether excused if the 

(i) Excepted penis. , . \ j u l s. 

loss or damage be caused by what are 

called the “excepted perils”. The "excepted perils’* 

are (i) Act of God eg, 2 iXi earthquake; (ii) King's 

enemies eg, when the goods fall in the hands of 

the enemy in war; (iii) “Inherent vice" in the goods 

e g, when perishable goods of a soft nature like 

fruit, are damaged by their own weight; and lastly, 

(iv) Consignor’s fault eg, bad packing. But 

even in these cases, a Common carrier must’use all 

reasonable care, skill and diligence to avoid their 

consequences; and if damage occurs on account of 

this’oreach of duty, he is liable. 

(b) Termination of liability as insurer: When the 
(li) Liability as in- Common carrier has brought the goods 

surer terminates after to the destination, given the consignee 
reaching destination and notice of arrival, and allowed the con- 
notice to consignee. signec a reasonable time in which to 

remove the goods, his liability as carrier ceases. He 
is no longer liable as an insurer, but only as a 
bailee. 

(c) Special contract: • The liability of a Common 

carrier can be varied by a special con¬ 
tract with the consignor. A Common 
carrier may by special notice make ^ 

contract limiting his responsibility even in the cases 
of gross negligence, misconduct or fraud on the 
part of his servants. 


(lii) Liability can be 
varied by contract. 


B. Liability under Carriers Act, 1865. 


The provisions regarding the liability of a Common carrier 
R iTna..r A..* undcr the Carriers Act, 1865 (as 

amended by the Acts of 1899 and 1921) 
may be summarised as follows:— 
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(1) Liabflity in respect of ‘^scheduled goods**. 

'The Schedule to the Act enumerates certain goods unusually 

(i) Liabditv in lesnect ^9, gold, silver, precioys stgne 

of ‘^tC f or unusually perishable e fir.* glass,. 

china etc. If the ‘'scheduled goods*' 
exceed in value one hundred rupees, the consignor is required to* 
make a declaration of their value and description. No Common 
carrier shall be liable for the loss of, or damage to, scheduled 
goods exceeding in value one hundred rupees {^except where the 
loss or damage is caused by the criminal act of the carrier or any 
of his agents or servants) unless the consignor shall have 
expressly declared the value and description thereof. The Com¬ 
mon carrier would be entitled to charge for the augmented risk a 
rate higher than his ordinary rate of charge in conformity with 
a scale of charges of which a public notice is exhibited in his place 
of business. If the consignor makes the required declaration, 
and pays or agrees to pay the higher charge, he can recover 
from the Common carrier not only the loss but also the money 
paid for carriage. 


It should be notedi that the exemption from liability in the absence 
of the required declaration does not extend to loss or damage caused by 
criminal act 


(2) Liability in respect of "non-schcAuled goods**. 


The liability of a Common carrier for loss of or damage to 

“non-scheduled goods” can be limited 
by a special contract signed by the 
owner of the goods except when such 
loss or damage shall have arisen from 
the criminal act or negligence of the carrier or any of his agents- 
or servants. 


(ii) Liability in res¬ 
pect of “non-scheduled 
goods." 


It should be noted that under this Act, a Common carrier cannot 
limit his liability in respect of “non-scheduled goods” by special contract 
in cases of criminal act and negligence. 


C. Liability under Carriers Act, 1865 compared 
with Conunon Law. 

The Carriers Act, 1865 is not an exhaustive code. It only 
Comparison of pro- modifies the liability of the Common 
visions of Carriers. Act carrier in some respects, and the 

with those of English principles of Common I^w apply to the 

Common Law. relating to carriage of goods by land 

and inland navigation in India subject to the said modifications. 

The object of the Carriers Act is two-fold. On the one- \ 
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hand, it follows the (English) Carriers Act, 1830 in mitigating 
the severity of the liability of Common carriers at Common 
Law; on the other hand, it also restricts the powers of the Com¬ 
mon carrier to avoid liability in some cases by special contract. 
Thus tiie Carriers Act mitigates the severity of the Common Law 
rule in the case of "'scheduled goods’^ but the provisions regard¬ 
ing liability for loss or damage caused by criminal act and 
negligence are more stringent than those at Common Law. At 
English Common Law, a Common carrier may, by special notice, 
make a contract limiting his liability even in the case of gross 
negligence, misconduct or fraud on the part of his servants, but 
under the (Indian) Carriers Act, he cannot dp so. In matters 
not covered by the (Indian) Carriers Act, 1^5, the principles 
of (English) Common Law apply to India. 



CHAPTER III. 

Carriage of Goods by Railway. 

§ 1. Liability of Railways as Carriers. 

§2. Railways, whether Common Carriers. 


§ 1. Liabidity of Raieways as Carriers. 


The law regarding the liability of railways as carriers is 

contained in Chapter VII of the Indian 
Uability of Rajlways Radways Act, 1890 (Act IX of 1890). 

Actf*^ iways This Chapter consists of 12 sections M.8r.^ 

• sections 72 to 82-A of the Act. The 

more important provisions may be stated as follows:— 

(1) *‘The responsibility of a railway administration for the 
, . „ , loss, destruction or deterioration of 

baui *■ <«: goods delwered to file 

administration to he carried by railway 
shall, subject to the other provisions of this Act, be that of a 
bailee under sections 151, 152 and 161 of the Indian Contract 
Act (IX of 1872)" [S. 72(1)3. ^ 

“In all cases of bailment the bailee is bound to take as much care 
of the goods bailed to him as a man of ordinary prudence 
would, under similar circumstances, take of his own goods 
of the same bulk, quality and value as the goods bailed”. 
[Indian Contract Act, S. 151; Part I, p. 69]. 


“The bailee, in the absence of any special contract, is iM responsible 
for the loss, destruction or deterioration of the thing bailed 
if he has taken the amount of care of it described in sec¬ 
tion 151”. [Indian Contract Act, S. 152; Part 1, p. 69]. 


“If, by the default of the bailee, the goods are not returned, delivered 
or tendered at the proper time, he is responsible to the 
bailor for any loss, destruction or deterioration of the goods 
from that time”. [Indian Contract Act, S. 161; Part I,, 
p. 70]. 


(ii) Liability as bailee 
can be limited in the fol¬ 
lowing cases: 


(2) The general liability of raU^ 
ways as “hailed* can he limited in ^ 
following cases ’.— 


(a) Special agreements or "Risk Notes": The genera! 

/ \ f ibT * liability of railways as “bailee” can be 

(s) Risk Notes. limited by special agreements. An 

Agreement purporting to limit the general liability shall be ’ 
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void unless it (i) is in writing signed by the consignor, and 
(ii) is in a form approved by the Central Government 
[S. 72(2)]. The forms which have been approved are called 
“Risk Note Forms”, There are ten Risk Note Forms in use, 
Wir., Risk Note Forms A, B, C, D, E, F, G, H, X and Y. Risk 
Note Form A is intended to be used when articles are tendered 
for carriage which are either already in bad condition or so 
defectively packed as to be liable to damage, leakage or wastage 
in transit Risk Note Form B is intended to be used when the 
consignor elects to despatch at a special reduced rate instead 
of the ordinary rate; the agreement under this Risk Note exempts 
the railways from all liability except when loss or damage is 
caused by misconduct of their servants. [Risk Note Form H is 
the same as Form B vihen the consignor sends a series of con¬ 
signments instead of one]. Risk Note Form C is used when at 
the request of the sender open wagons etc. are used instead o^ 
covered wagons etc. Risk Note Form D is used when the sender 
elects to despatch at special reduced rate dangerous articles. [Risk 
Note Form G is the same as Form D when the sender sends a 
number of such consignments]. Risk Note Form E is used when- 
sending animals of declared value exceeding a certain amount. 
Risk Note Form F is used when booking horses etc. in wagons 
instead of hor.se-boxes Risk Note Form X is used when the 
sender elects to despatch an “excepted” article specified in the 2nd. 
schedule to the Acf, whose value exceeds three hundred rupees, 
without payment of due rate. [Lastly, Risk Note Form Y is 
the same as Form X when the sender sends a number of 
consignments]. 

(b) Carriage of Animals: The 

(b) Carriage of ani- provisions relating to carriage of 
inals. animals are contained in Sec. 73 which 

runs an follows:— 

(1) The responsibility of a railway administration under the last 
foregoing s:ction for the loss, destruction or deterioration 
of animals delivered to the administration to be carried on 
a railway shall not in any case exceed, in the case of elephants 
or horses, five hundred rupees a head or, in the case of mules, 
camels or homed cattle, fifty rupees a head or, in the case 
of donkeys, sheep, goats, ck^s or other animals, ten rupees 
a head unless the person sending or delivering them to the 
Administration caused them to be declared or declared them, 
at the time of their delivery for carriage by railway, to be 
respectively of higher value than five himdred^ fifty or ten 
rupees a heed, as the case may be. 

<2} Where such hifi^ier value has been declared, the railway 
administration may charge, in respect of the increased risk, a 
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percentage upon the excess of the value so declared over the 
respective sums aforesaid. 

(?) In ev:ry proceeding against a railway«administration for the 
recovery of compensation for the loss, destruction of 
deterioration of any animal, the burden of proving the Value 
of the animal, and, where the animal has been injured, the 
extent of the injury shall lie upon the person claiming the 
compensation. 


(c) 

gage. 


(c) Carriage of 

Passengers' fcig- 


pasamgers’ luggage: The provisions 
relating^ to carriage of passengers' 
luggage are contained in Sec. 74 
which runs as follows:— 


“A railway administration shall not be responsible for the loss, 
destruction or deterioration of any luggage belonging to or 
in charge of a passenger unless a railway servant has hocked 
and given a receipt therefor.” 


(d) Carriage of articles mentioned in the second schedule 

to the Act: The provisions relating 
(d) Articles mention- to carriage of these articles are con¬ 
ed in 2nd &hedule. tained in Sec. 75 which runs as 

follows:— 

”(i) When any articles mentioned in the second schedule are 
contained in any parcel or package delivered to a railway 
administration for carriage by railway, and the value of such 
articles in the parcel or package exceeds one hundred rupees, 
the railway administration shall not be rtsponsible for the 
loss, destruction or deterioration of the parcel or package 
unless the person sending or delivering the parcel or package 
to the administration caused its value and contents to be 
declared or' declared them at the time of the delivery 
of the parcel or package for carnage by railway, and, if so 
required by the administration, paid or engaged to pay a 
percentage on the value so declared by way of compensation 
for increased risk. 

(ii) When any parcel or fiackage of which the value has been 
declared under sub-section (i) has been lost or destroyed or 
has deteriorated, the compensation recoverable in respect of 
such loss, destruction or deterioration shall not exceed the 
value so declaredi, and the burden of proving the value so 
declared to have been the true value shall, notwithstanding 
anything ,in the declaration, lie on the person claiming the 
compensation. 

(iii) A railway administration may make it a condition of 
carrying a parcel declared to omtain any article mentioned 
in the second schedule that a railway servant authorised in 



176 


ei,KM^NTS OF COMMFRCIAI, I.AW 


this behalf has been satisfi^ by ecaminaUim ot otherwise 
that the parcel actually contains the article declared to be 
therein.” . 

9 ft 

§ 2.* Raii^ways, whether Common Carriers. 


A “Common Carrier” exercises the public employment of 
In a «n», RaUwaya “•'■■ying goods for hire. A Common 

are Common carriers Carrier has the duty to carry' is 

bound to accept goods which are offered 
to him for carriage if he has no lawful excuse. A Common 
Carrier has also the "duty to deliver the goods in reasonable time”, 
at the destination [See p. 167]. 


Understood in this sense, Railways may be said to be 
Common Carriers. Railways cannot refuse to carry goods ten¬ 
dered to them for carriage without lawful justification, and they 
cannot make unreasonable delay in delivering the goods. 


but according to 
Indian' Railways Act, 
the liability of Railways 
is that of a bailee (not 
of an insurer—as at 
Common Law). 


The real question, however, is 
whether in India, the liability of 
Railways for loss or damage is the same 
as the liability of a Common Carrier at 
English Common Law. 


In English Common Lew, the liability of a Common Centner 
is as of an “Insurer**, subject to certain limitations. In English 
law. Railways are liable as Common Carriers for loss or damage. 
But the ktw in India is different on this point. The Ifidian Rail¬ 
ways Act, 1890 (Act IX of 1890) which governs the liability of 
Railways for loss or damage expressly provides as follows: 
“Nothing in the Common Law of England or in the Carriers 
Act, 1865, regarding the responsibility of^common carriers with 
respect to the carriage of animals or goods, shall affect the 
responsibility of a railway administration”. [Sec. 72(3)]. 
Hence, in India, Railways are not responsible as common carriers 
for “the loss, destruction or deterioration of animals or goods 
delivered to the administration to be carried by railway". I ft 
India, the responsibility of Railways is only that of a bailee under 
sections 151,152 and 161 of the Indian Contract Act [See p. 173]. 



CHAPTER IV. 

Carriage op Goods by Sea. 


fz. 

§ 3 . 

§ 4 . 

§fi 

§ 6 . 


Contract of Affreightment. 

General Ship and Chartered Ship. 
Charterpartjr: Usual Clauses. 

Bill of Ladling: Its nature. 

Master of the Ship. 

Bottomry and Respondentia Bonds. 


§ 1 . Contract op Appreightment. 

A contract for the carriage of goods by sea is called a 

“contract of affreightment”. The 

consideration of the contract is called 


Affreightment. 


the “freight”. 


§ 2 . General Ship and Chartered Ship. 

. A person may have his goods carried by sea in a '‘general 

ship*' or ill a “chartered ship”. A ship 
^^Jieneral & Chartered jg ^ general ship when it is destined 

on a particular voyage, and its owner 
contracts separately with various merchants unconnected 
with one another to carry their respective goods to the place 
of the ship's destination. The ship-owner in this case is a 
common carrier. On the other hand, a ship is a chartered 
ship when the shipper charters (i e., hires) the entire 
ship or some principal part thereof for carriage of goods. In 
this case, the shipper is called the “Charterer^*. 

§ 3 . Charterparty : Usuae Clauses. 

A contract by Charterparty is a written contract by which 
■ „ an entire ship or princip^ part 

Qiarteiparty. thereof is let out to a merchant for 

the conveyance ’ of goods on a determined voyage to one or 
more places or until the asipiration of a specified period. 
If the hiring be for a particular voyage, it is a “Voyage 
charter’*; if it is foT a specified period, it is a "Time charfaar**. 

A contract by charterparty may be (i) by way of demise, or 
(ii) not. (i) In a charterparty by way of demise lease), 
the charterer becomes, for the time being, the owner of the ship, 
and the master and the crew of the ship become, to all intents- 
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and pur^ses, his servants, and trough them the possession of 
the ship is in him. (ii) In a chaherparty which does not operate 
by way of demise, on the other hand, the ownership remains in 
the original owner, arid through the master and crew, who con¬ 
tinue to be his servants, the possession of the ship also. 

Usual Clauses in Charterpsurty: In a charterparty, there 

Usual Oauses: ‘""if*" ^ (a) the 

ship, (b) voyage or time, (c) cargo, 

<d) freight, (c) signing Bills of lading, (f) excepted perils, 

<g) Loading and Discharge, (h) time for loading and discharge, 

(i) Demurrage, (j) exceptions relieving the charterer, 

(k) Cesser of Liability clause, (1) Lien clause, (m) Penalty 
clause etc. We shall deal with some of these clauses at some 
length:— 

(l) Clause as to Ship: 

Under this clause, the ship-owner stipulates that the ship 
would be seaworthy at the commencement of the voyage i.e., fit 
to undertake the service for which she is meant, and to face the 
perils of the voyage in contemplation. 

(2) Clause as to Voyage or Time: 

Under this clause, the ship-owner stipulates that the ship 
shall with all possible despatch proceed to the port of loading' 
that the ship shall ^arrive at her port of loading in time for the 
•contemplated voyage. 

(3) Clause as to Freight: 

The contract usually contains a clause as to when and how, 
and to whom the freight is payable. Usually, freight is payable 
on the cargo as delivered and is not due until delivery but it may 
be made payable in advance. There may be a stipulation for the 
payment of a lump sum as freight. 

(4) Clause as to "Excepted penis’’ relieving the ship-owner. 

It is usual in a contract by charterparty to contain a clause 
as to excepted perils i e, this clause relieves the ship-owner from 
responsibility when loss or damage is caused by certain “perils”., 
These perils are (a) Act of God, (b) King’s enemies, (c) Res¬ 
traints of princes and rulers e.g , seizure of the ship or cargo or 
both by the Government or a friendly country, (d) Perils of the 
sea etc. [^ee Part V, p. 197]. There may be what is ^11^ a 
^*Negligence clause" excepting the ship-owner from liability 
for, loss attributable to the negligence of persons in his 
service. The “negligence clause”, however, will not exclude 
the, condition as to the seaworthiness of the ship at the 
-commencement of the voyage. 
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(5) .Clause as to Time for Loading and Discharge: 

It is usual to stipulate that the cargo is to be loaded 
within 'a specified period. The period .specified is usually 
expressed in days, which are known as “lay days’*. At the 
expiration of the lay days, the charterer may be allowed, 
in consideiation of an additional payment, called “demurrctge'', a 
further number of days, called "‘demurrage days^\ 

\ 

(6) Demurrage Clause: 

The contract usually stipulates that if the charterer fails to 
load or unload the cargo within the time stipulated, he is liable 
to pay an ailditional amount which is known as “demurrage^’. 

(7) Cesser of Liability Clause: 

The contract usually stipulates that the charterer's liability 
•mder the charlcrparty is to cease as soon as the cargo is shipped. 
This is called the ’lesser Clause”. 

(8) Lien Clause: 

The “Lien clause” expresses the consideration received by 
the ship-owner in exchange for the release of the charterer. 
The liens usually conferred by the clause are for 
freight, a hance freight, dead freight (ie, the damage which the 
charterer must pay if he does not give the full^cargo as agreed), 
demurrage and general afverage 


§ 4. Bu.lv OF Lading : Its Nature. 

A “Bill of Lading” is a document signed by the ship- 
, T . owner (or by the master or other 

^ ^ agent of the ship-owner) which states 

that certain specified goods have been shipped up<m a parti- 
culcu* ship, and which purports to set out the terms the 
contract of carriage. 

Thus a Bill of Lading is, in the first place, a document 
, acknowledging the receipt of the goods 

s na ure, specified herein; in the second place, 

it purports to set out the terms of the contract of carriage. The 
second point requires some explanation. 

A Bill of Lading may be in respect of goods carried in a 
genej-al ship, or in a ship under a contract of charterparty. If 
the Bill of Lading Jbe in respect of a general ^ip, there is no 
contract by charterparty, and therefore, the Bill of Lading itself 
constitutes the contract of carriage, (or if there be a pre-existing 
contract, the Bill of Lading is the best evidence of such contract). 
On the other hand, if the Bill of Lading be in respect of o ship 
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working under a contract hy chqrterparty, and the shipper is the 
charterer hiniself, the general rule is that the Bill of Lading is 
merely an acknowledjgment of the receipt of the goods, and does 
not constitute the contract of carriage; the contract of carriage 
is toJ>e found in the charterparty alone. In case of inconsistency 
between the charterparty and the Bill of Lading, the charterparty 
will prevail, in the absence of an express contract to the contrary. 


Issue of Bill of Lading : Usually the contract of carriage is 
vTafo'o concluded before the Bill of Lading is 

issued. After the contract is concluded, 
the shipper delivers his goods to the ship, and is given a "mate’s 
receipt , i.e, a written acknowledgment of the receipt of the 
goods on behalf of the ship. The “Mate’s receipt’ is thereafter 
exchanged for the BUI of Lading 


Contents. 


Contents: Under the Indian Carriage of Goods by Sea 

Act. 1925 (Act XXVI of 1925), the Bill 
of lading must contain the following:— 
(a) An express statement that the Bill of Lading is subject to 
the rules laid down in the Act; (b) particulars of distinctive 
marks for identifacation of the goods, number of packages or 
quantity or weight, statements regarding the condition of the 
goods. 


Form of Bill- of Lading: We give below a specimen of 

of the usual form of a Bill of 
Lading:— 


Usual fonxL 


"^ippedi in good order and condition by in 

and upon the good ship called the “City of Bristol” whereof 
is master for the present voyage, and now in 
the port of and bound for with liberty 

to call at any ports on the way for coaling or other necessary 
purposes, one hundred bales of jute being marked and numbered 
as per margin, and to be delivered in the like order and 
condition at aforesaid! port of , the act of God, 

the King’s enemies, fire, barratry of the master and crew and 
. all and every other dangers and accidents of the seas, rivers, 
navigation of whatever kind or nature soever excepted, unto 
or to his assigns, he or they paying freight for the 
said! goods at £ per ton, deliver^ with primage and 

average accustomed. In Winess whereof, the master the 
said ship, has affirmed to bills of lading all of 

this tenor and date, mie of which bHls being accomplished, 
the others to stand void. 

Dated 

Weight, value and contents unknown.” 



BILL OF LADING 


181 


Through Bill of Lading: Where the goods have to be 

Thriuidi HU. “T*** P°'^ •'’* journey by 

land, the ship-owner generally charges a 

rate which covers the charges both for carriage by sea and 4andL 
In such cases, the ship-owner issues to the shipper what is called 
a '^Through Bill of Lfiding”. 


The Bill of Lading is a "document of title**. It is 

Document of Title property in 

the goods specified therein. Its 

possession is equivalent to the possession of the goods themselves. 
As regards the ship-owner, the Bill of Lading is a document of 
title, entitling its holder, on production, to delivery of the goods. 
A delivery, therefore, to the holder of the Bill of Lading, even 
where he is not in fact entitled to the goods, discharges the 
ship-owner, provided that it is made in good faith without notice 
of any defect in the holder’s title. 


Transferability: A Bill of Lading, being a document of 

is transfttable? ^ merchants, been regarded as transferable 

unless there is a contract to the 
contrary. Its transfer, being a symbolic delivery of the goods, 
has the same effect as an actual delivery of the goods. On a 
transfer, therefore, of a Bill of Lading, the property in tl^e goods 
passes to the transferee (according to the nature of the transfer) 
provided the transferor was competent to transfer. A Bill of 
Lading which contains the name of the consignee, and further 
provides for delivery to his order or to his assigns, is transferred 
by indorsement and delivery. A transfer of a Bill of Lading, 
though purporting to pass the property in the goods, in fact 
passes no property in them to the transferee in the following 
cases;— 

(a) Where the transfer is without consideration. To be 

valid, transfer must be for valuable consideration; 

(b) Where the transfer is made to a transferee who is 

. aware that the transferor is not a bona fide holder; 

(c) Where the transferor has no property in the goods. 

Whether a "Negotiable instrument**: A Bill of Lading 
• is not, in the full sense of the vrora, 

Is Bill of Lading a "negotiable instrument^. A Bill of 
a negotiable instrument? I.ading resembles a negotiable instru¬ 
ment in the following respects:— 

(i) A Bill of Lading, like a negotiable instrument, is 
transferable by delivery; 
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(ii) No notice of transfer need be given to the person 

liable under the instrument; 

(iii) The transferee may, in some cases, acquire by virtue 

of the transfer greater rights than those of the 
transferor; 

(iv) The transferee may sue and be sued in his own name; 

(v) The transferee, even though his title is defective, 

may give a good discharge to the person liable under 
the instrument; and 

(vi) The consideration may be a past consideration. 

Nevertheless, the effect of the transfer of a Bill of Lading 
depends upon the title of the person who makes the transfer, and 
consequently, a Bill of Lading is not, in litre full sense of the 
words, a ^‘negotiable instnumetit’*. Its transfer, being only the 
transfer of a symbol, has no greater eflfect than the transfer of 
the goods which it represents. If, -therefore, the transferor has 
no title to the goods, and no authority to deal with them on 
behalf of the true owner, the transferee, even though taking the 
Bill of Lading bona fide, and for valuable consideration, acquires 
no rights against the true owner. 


§ 5. Master oe the Ship. 

As ship-owners rarely navigate a ship by themselves, the 
management of it is generally entrusted to the “Master of the 
ship". 


The-Master of the ship is its principal officer and it is his 


Master of Ship: his 
authority. 


duty as the agent of the ship-owner to 
perform all things relating to the usual 
employment of the ship. The authority 


and liability of the Master of the ship as the custodian of the 
ship and the cargo may be surtimarised thus: (i) The Master 
has geftertd autlvority oj to contracts for the employment of the 
ship subject to certain limitations; thus the Master has auAority 
to make the charter in his own name at a foreign port in th% 


usual course of the ship’s employment subject to the limitation 
that neither the owners nor their agents are pre’sent, and there is 
difficulty in communicating with them. (ii) The Master has 
also the authority to make the owner and the ship^ liable in certain 
circumstances to pay for necessaries of the ship e.g.., anchor, 
cables, coals, provisions etc. (iii) The Master has the authority 
to hypothecate the Jthip, freight and cargo in certain circums¬ 
tances and borrow money by means of what are called “Bottomry 
Bonds" and “Respondentia Bonds” [See § 6]. (iv) The Master 
•has the authority to tranship. It is the duty of die Master to 
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convey the cargo to the place of destination. When the ship has. 
suffered^ damage so as to be beyond repair, for instance, the 
Master is at liberty to tranship the cargo to another ship to be 
forwarded to its original destination, (v) The Master has the 
authonty to jettison i.e., throw overboard cargo in case of danger, 
(vi) The Master has authority to sell the ship or cargo in case of 
extreme necessity. 


§ 6 . Bottomry and Respondentia Bonds. 

The Master of the ship has the authority in certain circums- 

Bottomry Contract P>«dge the ship and .freight to 

^ raise necessary funds. This is effected 

by the Master contracting with the lender by a contract called 
‘'Bottomry contracf*. It is so-called from the word “bottom*^ 
or keel of the ship being figuratively used for the whole ship. 
The document which embodies the contract is called a “Bottomry 
Bond“. 


“Bottomry Bonds” are issued for the purpose of procur- 
_ . ing the necessary supplies for 

omry Bon . ships which may happen to be in 

distress in foreign ports where the master and owner are 
without credit, and where, unless monejs be borrowed by 
means of such a bond, the ship and their cargoes mu§t perish, 
and communication to the owner is not possible. 


In a “Bottomry contract”, the lender undertakes “sea risk*' 
i.e., he agrees that he shall have no claim if the ship is lost on the 
voyage. The capital and interest on the loan are payable to the 
lender when the ship reaches the destination. If the ship is 
totally lost, the bond is void by its terms, but if any part is saved, 
the bond can be enforced by the lender against that part. 

Where the hypothecation applies to the cargo only, the 
. . „ . contract is called “Respondentv^* \ and 

Respondentia Bond. bond which embodies the contract 

. is called a Respondentia Bond. The difference between a 
Respondentia Bond and a Bottomry Bond is this; in a Respon¬ 
dentia Bond, the hypothecation is of the cargo only while in a 
Bottomry Bond, the hypothecation is of the ship freight. 



EXERCISE IV, 

Carriage of Goods. 

1. Who are Coirnnon carriers? What are their duties?' To miiat 

extent do Railways in India discharge the duties of Carriers? 

2. How do you distinguish between Common carriers and Private 

carriers? How is the liability of a Railway company in 
India different from that of other carriers? 

3. Discuss the peculiar legal position of Railway Companies in 

India as carriers. 

4. “Neither the English Common Law nor the Indian Carriers 

Act is applicable to Indian Railways as carriers”. Discuss 
fully. 

5. To what extent can Railways in India daim exemption from 

the liabilities of Commoi carriers? 

6. What is the difference between a Bill of Lading and a 

Charterparty? 

7. Distinguish between a Charterparty and a Bill of Lading. What 

are the warranties implied in a Charterparty? 

8. What is th% purpose of a Bill of Lading in a contract of affreight¬ 

ment^ 

9. What are "the Perils of the Sea”? [See p. 197]. 

10. Write notes on:— 

(a) Charterparty, (b) Bill of Lading, (c) Salvage, (di) Risk 
note. 

s 

11. Is a Bill of Lading a “negotiable instrument”? 
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[Note: In this Part, we deal with the law of Insurance in 
five Chapters. In Chapter I, we deal with the general provisions 
which apply to the different kinds of Insurance while in the next 
three chapters Chapters II, III and IV we deal with the 
specific provisions relating to Marine, Fire and Life Insurance res¬ 
pectively. In the last Chapter viz.. Chapter V, we briefly 
summarise the important provisions of the Insurance Act, 1938 
(Act IV of 1938). It may be noted that this Act contains very 
liitle of substantive law, and mainly deals with the management 
T)f Insurance Companies in India. The substantive law is 
borrowed from the English law of Insurance subject to the 
provisions of the Indian Contract Aci\. 










CHAPTER I. 


General Observations on Different Kinds of Insurance. 


§ 1. Nature of Contract of Insurance. 

A. “Insurable interest”. 

B. "Contract uberTtmx ftdei.” 

C "Contract of indemnity.” 

§ 2. Subrogation 

§3. Assignment of Insurance Policy, 

§ 4. Re insurance. 

§ 5 Double insurance 

Note ■ Contribution. 


§ 1 . Naturf of Contract of Insurance 

A '^Contract of insurance” is a contract for the payment 
p. c ^ of a sum of money (or some corres- 

' ponding benefit), for some ccmsidera- 

tion, to become due on the happening of an uncertain event 
more or less adverse to the insured. A co^tr.ict of Insurance 
is also called a ‘^Contract of Assurance”. ' 


The party who effects the insurance is called the “insured”" 
or “assured”. The party with whom the insurance is effected 
i?-. called the “insurer”. The consideration paid by the insured 
to the insurer is called the ‘premium”. The document in 
which the contract of insurance is embodied is called the 
“Policy”. 


Different kinds of Insurance: There are different kinds 
of insurance eg,, (1) Marine insurance; (2) Fire insurance; (3) 
Life insurance; (4) Accident insurance; (5) Guarantee insu- 
• ranee etc. We shall deal with the specific provisions of the 
first three kinds of insurance in the next three Chapters. In 
this Chapter we shall consider the general principles which 
govern the different kinds of insurance. 


I'he general <;haracteristics of a contract of insurance may be- 
_. considered under three heads, •m., (a) 

Charactenstics: there must be an "Insurable interest”; 

(b) it is a "contract uberrimee and (c) some of the kinds- 

of insurance are "contracts of indemnity", and the doctrine of 
"Subrogation" applies to them. 
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A. tliere must be an 
insurable interest: 


A. **lii8urable interesL’* 

A contract of insiirance is concerned with an uncertain event 

which is more or less adverse to the 
insured. Thus in Marine insurance, 
there may be losses incidental to marine 
adventure eg, the sinking of a ship. In Fire insurance, there 
may be loss by fire. In Life insurance, the insured may die before 
the .specified period. 

Insurance and Wager: A contract of insurance is no 
_ . doubt concerned with an uncertain 

nnt"waff!pr^ Contract IS event but it should be distinguished 

from a “Wager” or a wagering agree¬ 
ment or a contract on “Speculation”. Insurance is not a 
Wager, or contract on Speculation. In a Wager, the parties 
have no interest in the subject-matter of the agreement apart 
h' ln that created by the agreement itself. Thus in a bet 
between A and B on whether there would be rain the next 
il.iy, neither A nor B has any interest in the rainfall apart 
from the bet In a contract of insurance, on the other hand, 
the insured has an interest in the subject-matter of the 
iii.'>urance The interest which the insured has in the subject- 
matter of the contract is called the “Insurable interest**. 
an “insurci^lc interest”, a contract of insurance is void. 

“Incurable interest** in Marine insurance: In a contract 
. .of Marine insurance, every person, who 

interested in marine advCTture and its 
proceeds has an insurable interest . 
A person is interested in a marine adventure and its proceeds 
■when he stands in any legal or equitable relation to the adventure, 
or to any insurable property at risk therein, in consequence of 
ivhich he may benefit by the safety or due arrival of the insured 
property, or mav he prejudiced by its loss or damage thereto. 
Illustration: the owner of a ship or cargo has an insurable 
interest in it; a creditor who has advanced money on such a 
ship or cargo has an insurable interest to the extent of his claim 
etc. It should be noted that in a contract of Marine insurance,. 
the insured must be interested in the subject-matter insured at 
the time of the loss in order to recover under policy. 


"Insurable interest** in Fire insurance: In a contract af 
. _. . . Fire insurance, the insured must be in 

m ire insurance, a such a position with regard to the insured 

property that he stands to suffer a pecuniary loss if the property 
is destroyed or damaged by fire e.g., the owner, his legal repre¬ 
sentatives, mortgagors and mortgagees, carriers, warehousemen 
etc. It should be noted that in case of Fire insurance, the 
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insured must have an insurable interest at the time of effecting the 
contract as well as at the time oi loss, whereas in case of Marine 
insurance, it is sufficient for the insured to have sucli an interest 
at the time of the loss. 


"Insurable mteresf' in Life insurance: In a contract 


in life insurance. 


of Life insurance, the insured mmt 
stand in such a relation to the event 


which is the subject-matter of the insurance that he must, hf 
the happening of that event, sustain some pecuniary loss. 
A person has an “insurable interest” in his own life to an 
indeffnile extent. The question is whether a persem may have 
"insurable interest" in the life of another person. The answer 
is that a person has an insurable interest in the life of another 
person who is so connected with him as to make the continuance 
of the life of such person a matter of some pecuniary interest 
for him. It has been held that a wife has an insurable interest 
in her husband’s life, and a husband has an insurable interest 
in the life of his wife. Moreover, a married TWtnan may effect 
a policy on her own life or the life of her husband for her 
separate yse; a husband and wife are entitled to make provision 
for each other and for their children by means of a policy of 
insurance. A parent, however, has no insurable interest in the 
life of liis child qua child; a parent may have an insurable interest 
in the life of a child dependent upon him. A creditor has an 
insurable interest in the life of his debtor to* the extent of his 


claim. A surety has an insurable interest in the life of his prin¬ 
cipal debtor. A trustee or executor also may have an insurable 
interest. 


B. *KIoiitract uberrimae fidei." [See Part I, P. 30]. 

A contract of insurance is a "contract uberrifUae fidei" 


ie., a. contract of utmost good faith, 
contract ^ contract of insurance, the utmost 
degree of good faith is required. In 
an ordinary contract of sale, the general rule is "caveat wnptor" 


i e., “buyer beware”; the buyer must take care of himself; no 
duty is cast on the seller to disclose all material facts. In a 
^contract of insurance, on the other hand, the insured must dis¬ 
close alt "^material facts.'* "Material fsicts"' are facts and cir¬ 
cumstances which are likely to influence the judgment of a 
prudent insurer in deciding what premium should be charged or 


whether he should enter into the contract at all. Any misre¬ 
presentation or concealment of material facts on the part of the 


insured whether made fraudulently or negligently, or even 
innocently, would make the contract voidable at the option of 
the insurer. Contracts of Marine, Fire and Life insurance are 


all “contracts uberrima fidei”. 
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A contract of Marine insurance is a “contract uberrimce fidei” 

i.e, of utmost good faith. If the utmost 
Marine Insurance; good faith be not observed by either 

party, the contract may be avoided by 
the o|ner party. I'hus, if, at the time of the contract the insured 
knew of the loss of the insured property, the insurer may avoid 
the contract, similarly, if at the time of the contract the insurer 
knew that the insured ship had safely arrived at the destination, 
the insured may avoid the contract, and receive back the premium. 


A contract of Fire insurance is a “contract uberrinue fidei” 

Fire Insurance. i c, oi Utmost good faith. The insured 

e insurance, disclose all “material facts” which 

determine the question of premium and risk eg^\n the case of 
I'lre insurance of a building, the insurer must state for what 
purpose the building is used, whether the building is occujMed or 
not etc. Illustration : Suppose A insures his timber godown with 
B against loss by fire. A omits to mention that on occasions A 
stores petrol in that godown. The contract is voidable at the 
option of B. It may be that A had no fraudulent intent; he 
simply forgot to mention it. 

A contra* t of Life insurance is a “contract uJberrimoe fidei" 
, , ic, oi utmost good faith. Thus a Life 

1 e nsurance. policy may be avoided not only by fraud, 

but also by the negligent or even innocent concealment or 
misrepresentation of a material fact. It should, however, be noted 
tiiat the Insurance Act, 1938 by Sec. 45 (quoted below), 
provides that a Life insurance policy shall not be called in question 
by the insurer after two years on ground of mis-statements unless 
the mis-statements are false and material, and have been made 
fraudulently and knowingly by the insured. Thus in a contract 
of Life insurance, an innocent misrepresentation on the part of 
the insured would not make the contract voidable at the option 
of the insurer after two years. 


Sec. 45 of the Insurance Act, 1938 runs as follows:— 

"No policy of life insurance effected before the commencement of this 

Life Policy not to be 

call^ in question for mis- of commenmnent of this Act and no 

statement after two policy of life insurance effect^ after the coming 
y®8r8. into force of this Act shall, after the expiry 

of two years from the date on which it was effected, be called in question 
by an insurer on the ground that a statement mad^ in the proposal for 
insurance or in any report of a medical officer, or referee, or friend of the 
insured, or in any other document leading to the issue of the policy, waa 
inaccurate or false, unless the insurer ^ows that such statement was on 
a material matter or suppressed facts which it was material to disclose and 
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that it was fraudulently made by the policy-holder and that the policy¬ 
holder knew at the time of making *it that the statement was false or 
that it suppressed facts which it was material to disclose: 

Provided that nothing in this section shall prevent the insure/ from 
calling for proof of age at any time if he is entitled to do so, anh no 
policy shall be deemed to be called in question merely because the terms 
of the policy are adjusted on subsequent proof that the age of the life 
insured was incorrectly stated in the proposal.” 


C. "Contract of indemnity*’. 


A “contract of indemnity" is a contract by which one party 
C. Marine and Fire Promises to indemnify another i.e., save 


the other party from loss due to a parti 
cular caiuse. [Part I, P. 63]. The 
other party would be entitled to recover 
the amount of actual loss suffered by him 
in full, but would not be entitled to anything more. The question 
is whether all contracts of insurance are "contracts of indemnity”. 
The answer is that while a contract of Marine insurance and a 


insurance contracts are 
contracts of indemnity: 
Life insurance contract is 
not. 


contract of Fire insurance are contracts of indemnity, the contract 
of Life insurance is not a contract of indemnity. 


"The contract of insurance contained in ^ Marine or Fire 

... o T insurance policy is a contract of 

^araie & Fire Insur- mdemnity ■ only”. 

In other words, the contract is that in 
case of loss against which the policy has been made, the insured 
shall be fully indemnified, but shall never be more than fully 
indemnified. Illustration'. Suppose A insures his hou^e worth 
Ri. lOiOOO/- for that amount against loss by fire. The house is 
partly burnt down, and there is a loss of Rs. SOOO/-. A is 
entitled to recover Rs. 5000/- only from the insurer, but not 
more. The insured is entitled to recover only the actual monetary 
loss, but not more. Similarly, in Marine insurance, if the 
insured’s cargo is destroyed or damaged on account of "the perils 
of the sea,” he is entitled to recover the actual loss from the 
insurer. 

Causa proxinya non remota spectatur: It should be noted that 
in Marine and Fire insurance, the insurer is not liable for any loss not proxi- 
matdy. caused by the risk insured against. Hence, where there is a 
succession of causes wlpch have produced the loss, the last cause must be 
jookzd into, and the others rejected, although the result would not have 
been produced without them. Thus a policy against loss by fire does not 
cover a loss arising from the atmospheric concussion caused by an explosion 
of gunpowder at a distance. 
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The contract of Life insurfnc^ however, u not a contract 

Life bnuiance. “* indemnity. A man may insure his 

, own life for any sum he pleases, and his 
heirs and legal representatives can recover the sum in full from 
the insurers, and the question of actual loss suffered does not 
arise, fllusiration: Suppose a man insures his own life for 
Ks. 10,000/-. In the event of his death, his heirs and legal re- 
]jrcsentatives would be entitled to recover the amount in full; the 
question of the actual loss suffered by them does not arise. 

§ 2 . Subrogation 

The word "Subrogation** literally means “substitution" 

i.e, substitution of the insurer in place 
Subrogation. of the insured in respect of the latter's 

rights and remedies. 

The principle of Subrogation applies to Marine insurance 
„ , . and Fire insurance, because they are 

im^nity. According to 
the principle of Subrogation, the insurer 
who has agreed to indemnify the insured will, on making good the 
loss, be entitled to step into the shoes of the insured % r., to succeed 
to the ways and means by which the insured might have protected 
himself against, or reimbursed himself for, the loss. Illustrations : 
Suppose in a con-Tact of Marine insurance, two ships A and B 
come ii^to collision, and the collision is due to the negligence of 
those in charge of B. The owner of A may recover his loss from 
llie insurer or from the owner of B. If the insurer has paid the 
full loss to the owner of A, the insurer would be subrogated to 
the right of the owner of A to recover the loss from the owner of 
B. Similarly, in a contract of Fire insurance, suppose a lessee 
lakes lease of a building, and under the terms of the lease, the 
lessee is bound to repair the building even in the case of damage 
by fire. Now suppose, the lessor has insured his building with 
an insurer against loss by fire. ‘ A fire occurs, and the house is 
burnt down. The lessor can recover the loss either from the 
insurer of the lessee. Suj^se the insurer indemnifies the lessor. 
The insurer thereupon becomes entitled to recover the amount of 
the loss from the lessee. 

§ 3. Assignment of Insurance Policy. 

''Assignment^* means transfer. An Assignment of an. 
. . X ^ «• ' Insurance, Policy means the transfer 

Asntoment of Policy. ^ ^ ^ght. of die innred ooder ^ 

Policy to another person. The insured who assigns the 
is called the "assignor^, and the person to whom the poticy is 
assigned is called the "assignee**. Upon a valid assignment, 
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the assignee becomes entitled to ail the benefits under the contract 
oi insurance, and can sue the insurer on the contract in his own 
name. • • 

The rules which govern the assignment of an insui^ance 
policy differ in the different kinds of insurance, and will be dealt 
with in their respective places. For rules of assignment of a 
Marine policy, see P. 201; for rules of assignment of a Pire 
policy, see P. 205; and for rules of assignment of a Life policy, 
see P. 209. 


§ 4 . Re-Insurance. 

The insurer, inasmuch as he is liable on a policy of insurance, 
„ . . may insure against the risk which he has 

K6*insurdii(^ ,i* , /• t f • j 

taken itpon nimsclf this second 
contract of insurance is called a contract of Re-insurance. 

The original contract of insurance and the contract of re¬ 
insurance are two distinct contracts. 'Phe re-assured (ie., the 
insurer in the original contract of insurance) remains solely liable 
to the insured on the original insurance. Again, the reassured 
alone, and not the original assured, has a claim against the 
re-insurct. Illustration: Suppose A insures his ship with B. 
B in turn re-insures the risk with C. In case of loss, A has a claim 
on R only, and not on C B alone has a claim on C. 

§ 5 . Double Insurance. 

IVhen an insured insures the same property with more than 
, . one insurer, the insured is said to make a 

Double insurance. Doable Inaurance. The insured makes 

more than one insurance on the same property. If there is no 
fraudulent intent, the insurer who makes a double insurance can 
recover on all the policies, provided the total value of the policies 
does- not exceed the actual value of the property insured. He 
can recover only his "total loss” [See p. 199]. If the total 
amount of the policies comes to more than the actual value of the 
subject-matter of insurance, the insured can recover the actual 
value, but not more. Illustration: Suppose A insures his goods 
A^alued at Rs. 10,000/- with one insurer B for that amount, and 
then without fraud insures the same goods for the same amount 
with another insurer C; in this case A will be entitled to recover 
the entire amount of loss either from B or C provided that A is 
not entitled to receive any sum in excess of his actual loss. 

Note: Contribution: Where an insured effects a Double 
« * Insurance, each insurer is bound, as 

Contnbution. between himself and other insurers, to 

contribute rateably to the los.s in proportion to the amount Tor 

13 
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which he is liable under his contract; further, if any insurer pays 
more than his proportion of the loss, he is entitled to contribution 
against the other insurers. Illmtratwn : Suppose A has insured 
his house against loss by hre for Rs. 10,000/- first with B, and 
then *for the same amount with C. The house is partly burnt, and 
A suffers a loss of Rs. 5000/-. Suppose A recovers the entire 
amount of the loss viz, Rs. 5000/- from B alone. B would be 
entitled to contribution against C for Rs. 2500/-. 



CHAPTER II. 


Marink Insurance 

§ 1. Nature of contract of Marine insurance. 

§2. Essentials of Marine insurance policy. 

§ 3 Llo>’d’s policy. 

§4. Certain clauses of Marine insurance policy. 
§ 5. Kinds of Marine policy. 

§ 6. Loss 

§ 7. Assignment of Marine policy. 


§ 1 . Natitre of Contract of Marine Insurance- 


Definition. 


The contract of Marine insurance is a contract wherdby 

the insurer undertakes to indemnify 
the insured, in manner and extent 
thereby^ agreed, against marine losses, in consideration of 
a pronium paid by the insured. The insurer in Marine 
insurance is commonly called the Underwriter. 

A contract of Marine insurance has the following characterise 
^ ^ tics: (a) Firstly, in Marine insurance 

Chara«enst.«; kinds «>£ insurance) the 

insured must have an “insurable interest” in the insured property, 
(b) Secondly, the contract is a ‘^contract ttberrimee fidei". (c) 
Thirdly, a contract of Marine insurance (like a contract of Fire 
insurance but unlike a contract of Life insurance) is a “contract 
of indemnity”; and as such (d) Lastly, the principle of Subroga¬ 
tion applies to it. • 


A. "Insurable interest” in Marine insurance—P. 188. 

B. "Contract uberrinue —P. 189. 

C. ' "Contract of indemnity”—P. 191. 

D. Subrogation—P. 192. 


§ 2 . Essentials of Marine Insurance Policy. 

’ The document which embodies the contract of marine 

insurance is called a Marine Insurance 
Essentials: ' Policy, or more simply, a Marine 

, Policy. 

The essential requisites of a Marine insurance policy are the 
following:— 

(i) The name of the insured; 

(ii) The subject-matter insured, and the risk insured 

against; 
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(iii) The voyage or periociof time, or both, covered by the 

insurance; 

(iv) The sum insured; 

• (v) The name of the insurer; and 

*■ (vi) The policy must be signed by the insurer, and duly 
stamped according to law. 

Sec. 7 of the Indian Stamp Act, 1899 (Act II of 1899) lays 
down the requirements of “policies of sea-insurance" as 
follows;— 

“(1) No contract for sea-insurance (other than such insurance as is 
referred to in section 506 of the Merchant Shipping Act, 1894)* shall be 
valid unless the same is expressed in a sea-policy. 

(2) No sea-policy made for the time being shall be made for any 
time exceeding twelve months. 

(3) No sea-policy shall be valid unless it specifies the particular ride or 
adventure, or the time, for which it is made, the names of the subscribers 
or underwriters, and! the amount or amounts insured. 

(4) Where any sea-insurance is made for or upon a voyage and also 
for time, or to extend to or cover any time beyond thirty days after the 
ship shall have arrived at her destination and been there moored at anchor, 
the policy shall be charged with duty as a policy for or upon a voyage, 
and also with duty as a policy for time.” 

The enactmeilt in Sec. 7 of the Indian Stamp Act that no 
contracbof sea-insurance shall be valid unless the same is express¬ 
ed in a sea-policy is prohibitory, and compliance with it cannot 
be dispensed with by the consent of the parties —Surajmull 
•Nagoremull v. Triton Insurance Co, 29 C.W.N. 893 ; 52 Cal. 408. 


§ 3. -Lloyd's Policy. 


Marine insurance policies are framed on the model of 
-, ., _policy called the “Lloyd’s Policy” 

^ ® which contains the following among 


other clauses:—(1) the name of the party for whom or by whom 
the policy is effected; (2) the clause “I/»t or not lost"; (3) the 
description of the voyage insured; (4) the subject insured; (5) 
the name of the ship and master; (6) description of the com-' 
mencement, continuance and termination of the risk; (7) Liberty 
to touch and stay; (8) Valuation clause; (9) Perils insured 
against; (10) Sue and Labour clause; (11) Waiver clause; (12) 
Clause as to binding effect of the Policy; (13) Promise of the 
underwriters to indemnify; (14) Receipt of premium; (IS) 
Attestation clause; (16) C^mon memorandum; ^d (17) Subs- 


* The Merchant Sldpi^ng Act, 1894 (57 & 58 Viet c to) is an Eni^sh 
Statute. 
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Clauses 

Policy: 


of Marine 


cription of the underwriter, the sum he insures, and the date of 
subscription. ■ 

In the next section, we shall deal with some of these clauses 
in some detail. • 

§ 4 . Ckktain Clauses of Marine Insurance Policy. 

A. "Lost or not Lost”. 

The question is whether the insured can recover for a loss 

which occurred before he effected the 
insurance. The answer is if the insured 
was not envare of such loss, and there is 
a “Lost or not Lost*’ clause in the contract, the insured can recover. 
The clause “I<ost or not Lost” protects an insured who effects an 
Lo"t or not insurance in good faith in ignorance of 

such loss Rut of course the insured 

cannot in any case recover for a loss of which he was aware 
at the time of the contract. 

B. Liberty to Touch and Stay: Deviation. 

A Marine insurance policy usually contains a clause which 

makes it lawful for the ship to touch and 
slay at certain ports or places mentioned 
in the policy. In such a case, it is the duty^of insured not to 
dci'iatc i c , go out of the proper course between two given sea- 
}>orts unless deviation is caused through an excusable tause or 
unless the policy expressly provides for such deviation. "Devia¬ 
tion” means “any unnecessary or unexcused departure from the 
usual course or general mode of carrying on the voyage insured 
though the destination of the voyage is still kept in view”. Devior 
tion would he excused in the following cases: (a) if expressly 
providefl for by the policy; (b) if necessitated by moral or 
physical force; (c) through unavoidable necessity; (d) to save 
human life or to obtain medical assistance for any person on 
board; (e) to avoid capture and seizure by the King’s enemies, 
pirates, etc ; (f) by stress of weather. 

,C. Perils of the sea. 

The clause in Lloyd’s Policy embraces aU "perils of the seas, 
p .. . men-of-war, fire, pirates, rovers, thieves, 

* jettisons, arrests, restraints and deten- 

tionff of kings, princes and peoples, barratry of masters and 
mariners, and of ell other perils, losses, and misfortunes that 
have or shall come to the hurt, detriment or damage of the said 
goods or merchandise and the ship”. 

The word "Peril” means a fortuitous accident, and not the 
ordinary action of wind and waives or wear and tear. There must 
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be something unforeseen eff., a shipwreck. ** Jettison** means 
the throwing overboard of goods to lighten a ship in distress. 
“Barratry** means a fraud or gross negligence on the part 
of the»master or the crew of a ship. [See p. 178]. 

D. Sue and Labour Clause. 


Under the "sue and labour clause”, it shall be lawful for the 

insured to do all in their power to 
defend the property insured in case of 
damage or loss, and all lawful expenses shall be made good by the 
insurer, although such expenditure is not a loss due to “the perils * 
insured against. 


9f 


E. Memorandum Clause. 

Under the "Metnorandum clause” in the Lloyd's Policy, the 

_ . insurer is not liable for any "partial 

loss" on surh perishabK' articles as 
corn, fish, salt, fruit etc., or any “partial loss’* under 5 or 3 per 
cent on sugar, tobacco etc The insurer, however, would be 
liable for “general average loss” or where the ship is stranded. 


F. Warranty. 


"Warranty” means an undertaking by the insured either that 
^ some particular thing shall or shall not 

arran y. done or that some condition shall be 

fulfilled or whereby the insured affirms or negatives the existence 
of a particular state of things. 


Warranties may be express or implied. Express warranties are incor¬ 
porated in the policy itself e.g., the tune of the sailing of the ship, the 
limits of thu ship's navigation etc In Marine insurance, there are three 
"implied” warranties by the insured viz. (a) warranty of sea-worthiness, 
(b) warranty of non-deviation, and (c) warranty of the lenality of the 
voyage. 


§ 5 . Kinds oe Marine Policy. 

(A) Valued or Open Policy: A Marine Policy may be 

either Valued or Unvalued. A “Valued' 
‘ Policy** is one which specifics the agreed 

’ indue of the suhject-nvatter insured; an 

Umndued or' “Open Policy** is one which does not specify the 
value of the subject-matter but leaves it to be subsequently 
ascertained. 

(B) Voyage Policy: A “Voyage PoUcsr** is a policy in 

Y which the contract is to insure the 

^ * * subject-matter either "at and from” or 

"from” one place to another. Where the subject-matter is 
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insured <md from” a particular place, and the ship is at that 
place in safety when the contract is made, the risk attaches 
immediately. If the ship be not at that place when the contract 
is made, the risk attaches as soon as the ship arrives at that 
place in safety. Where, again, the subject-matter is irfsured 
”from” a particular place, the risk does not commence until the 
ship starts on the voyage insured. 

(C) Time Policy: A ‘Time Policy” is a policy in wivich 

the contract is to insure the suJbject- 
* matter for a definite period of time. 

(D) Floating Policy: A “Floating Policy*’ is a policy 

pj .. which describes the insurance in gener^ 

terms, and leaves the name of the ship 
or ships and other particulars to he defined by subsequent 
declaration. 

§ 6. I/iss. 

In case of loss by any of the perils insured against, the 
T T* f 1 D + 1 . insurer must indemnify the insured for 
o a or ar 1 . L/Oss may be total or partied. 

"Total loss”, again, may be (a) “Actual” total loss, or 
(b) "Constructive” total loss. As for “Partial loss”, it may 
arise out of what has been called cither (i) J^articular Average 
loss or (ii) General Average Loss. 

f 

T. Total Loss 

Total loss IS of two kinds: 
I. Total: (a) Actual total loss, or (b) Construc¬ 
tive total loss , 

A. Actual total loss. 

An “Actual total loss” arises when the thing is wholly 
A I destroyed by any of the risks insured 

A. Actual total; against e g, when the thing is broken to 

pieces, or burnt to ashes, or when the thing is lost to the insured 
absolutely as where a ship ran on an island, and the goods thereon 
• were plundered by savages on the island. 

B. Constructive total loss. 

A ‘Constructive total loss” arises whra the thing insured^ 
n • ^ . I though not totally destroyed, its 

B. Constructive totol. destruction is rendered highly pro¬ 
bable^ and its remvery, though not utterly hopeless, is yet 
exceedingly doubtfuL Illustration : There is a constructive total 
loss when a ship runs on a rock, and is stranded there, badly 
damaged, so that to get it repaired would be most expensive, and 
no prudent man of business would care to have it repaired. 
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Abandonment: In the case of ^ constructive total loss, the insured 
... in order to claim the total loss must ab 2 uidon 

n onmen . , property insured, and give 

a noti<!b of abandonment to the insured. If the insured does not give a 
notice of abandonment, the loss would be treated as a partial loss. If the 
insured gives to the insurer a notice of abandonment, the insured gives up 
all claims to the property, and claims an indemnity as for a total loss. If 
any part of the property is thereafter recovered or saved, the insurer who 
has paid for the total loss is entitled to it. 


The notice of abandonment must be absolute, and not conditional. The 
noticj may be oral or written but must be given with reasonable diligence. 
When the notice of abandonment is accepted by the insurer, the abandon¬ 
ment is irrevocable, and th insurer conclusively admits liability for the 
loss. 


IT. Partial Loss. 

I’artial loss may arise in two ways viz., (i) Particular 

/h’crayc loss or (ii) General Average 
loss 


II. Partial: 


A. Particular Average Loss. 

A "Particular Average loss** is a partial loss arising from 

damage, accidentally and proximately 
caused, by the perils insured against, 


A. Particular Average; 


to some particular extent. Illustrations: A insures his ship 
with R.' The hull is broken by high winds. The loss is a 
“particular average loss”. Similarly, A insures a cargo of wheat 
with R. A part of the cargo is burnt by fire. The loss is “parti¬ 
cular average loss”. In neither case is the loss incurred to save 
the whole‘^ship or the whole cargo. 

B. General Average Loss. 

A "General average loss'* is a loss caused by, or directly 
_ - , . consequential on, a "general average 

B. General Average. act**. A '“General average acP* is an 

act in which an extraordinary sacrifice or expenditure is volun¬ 
tarily and reasonably made or incurred in time of peril for the 
purpose of preserving the property imperilled in the common* 
adventure. Illustration: The cutting away of the mast of a 
ship in time of peril in order to save the ship and the cargo is a 
“general average act”, and the loss incurred thereby is a “general 
average loss”. 

The difference between a "general average fcwrf’ and a *‘partieidar 

average loaif* is this: In a general average 
Distinction between iQgg, the extraordinaiy sacrifice and expendi- 
g^^l and particular voluntarily made, is for common safety, 

^ and therefore, all parties concerned are liatrie 



MAKING insurance 


201 


to rateable contribution. In a “parti&ilar average loss”, on the other hand, 
the loss is due to the peril insured against affecting the interest of the party 
or whom the loss originally fell. A general average loss, however, 
like a particular average loss, is a partial loss. As each party in a 
general average loss is liable to rateable contiibuticm, the amount of ^tri- 
bui'on is deemed to b? the partial loss whidi each party is entitled to from 
tlie insurer. A general average loss is a partial loss incurred for the common 
safety, and made good proportionately by all parties concerned in the 
adventurt; a particular average loss is a partial loss fortuitously caused by 
a maritime peril, and has to be borne by the party upon whom it falls. 

Contribution: A general average loss is voluntarily 
« * -u incurred in order to save the ship and 

the cargo. Hence if there is a general 
average loss, the party who makes the extraordinary sacrifice or 
expenditure is entitled to a rateable contribution from the other 
parties interested in the adventure and for whose common 
safety, the sacrifice or the expenditure is made. Such a 
contribution is called a "general average contribution’*. 
Illustration ; Suppose a ship has on board the goods of A, B 
and C 'J'here is a storm 'I'he captain has to break apd throw 
overboard the mast of the ship and also to throw overboard all 
the goods of A and half the goods of B. Now in this case, there 
is loss to the shipowner, to A, and to B, but none to C. As the 
losses were incurred for general safely, of the ghip and the cargo, 
all the parlies interested , the ship-owner, A, B, and C. all 
shouM contribute reateably C who has not suffered Any loss 
must also contribute. 


§ 7. Assignment op Marine Policy. 

The assignment of a Marine policy means the transfer of his 
. . rights by the policy-lwlder in a contract 

ssignment. Marine insurance to another persofi. 

A Marine policy is not an incident to the property insured; hence 
a transfer of the insured property does not by itself amount to 
assignment of the policy to the transferee. 

A Marine policy is assignable either before or after Ipss, 

unless the policy contains terms prohibit¬ 
ing assignment Before loss, a Marine 
poKcy can be assigned only to a person 
who has acquired an interest in the property insured e.g,, 
a purchaser or a mortgagee. But if the insured^ has trans¬ 
ferred his interest in the property and has not either before 
or at the time of the transfer, agreed to assign the policy, 
any subsequent assignment will be of no effect. After loss, 
an assignment may he made to any person whether he has 
any interest in the property or not^ and the assignee acquires 


Assignment before loss 
or after loss. ^ 
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all the rights which the iosur^ assignor has on the pdlicy. 

On a valid assignm/snt, the assignee becomes entitled to all 
the b.enefits under the contract, and can sue the insurer in 
his ywn name. 


An assignment of a policy of Marine insurance may be 

. . ^ . . made either by writing endorsed on 

Assignment have made. 

the iKjlicy, or in any other customary 
manner, such as delivery of the policy with intention to assign. 
The law in India regarding assignment of a Marine policy 
is contained in sections 130A and 135A of the Transfer 
Property Act. 


Sec. 130A runs as follows:— 

'‘Transjer of poltcy of Marine insurance. 

(1) A policy of marine insurance may be transferred by assignment 
unless it contains terms expressly prohibiting assigxunent, and may be 
assigned either before or after loss. 

(2) A policy of marine insurance may be assigned by endorsement 
thereon or in any other customary manner. 

(3) Where the insured pierson has parted with or lost his interest in 
the subject-matter insured, and has not, before or at the time of so doing, 
expressly or impliedly agreed to assign the policy, any subsequent assign¬ 
ment of the policy i| inoperative; 

Providedi that nothing in this sub-section affects the assignment of a 
policy after loss". 

Sec. 135A runs as follows:— 

‘^Assignment of rights under policy of Marine insurance. 

(1) Where a policy of marine insurance has been assigned so as to pass 
the beneficial interest therein, the assignee of the policy is entitled to 
sue thereon in his own name; and the defendant is entitled to make any 
defence arising out of the contract which he would! have been entitled to 
make if the action had been brought in.the name of the person by or on 
behalf of whom the policy was effected. 

(2) Where the insurer pays for a total loss, either of the whole, or, 

in the case of goods, of any apportionable port, of the subject-matter 
insured, he thereupon becomes entitled to take over the interest of the' 
insured person in whatever may remain of tlie subject-matter so paid for, 
and he is thereby subrogated to all the rights and remedies of the insured 
person in and m respect of that subject-matter as from the time of the 
casualty causing the loss. , 

(3) Where the insurer pays for a partial loss, he acquires no title to 
the subject-matter insured, or such part of it as may remain, but he is 
thereupon subrogated to all rights and remedies of the insured person as 
from the time of the casualty causing the loss, in so far as the insured 
person has been indemnified by such payment for the loss". 
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§ 1. Nature of contract of Fire insurance. 
§2. Loss by “Fire”. 
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§ 1 . Nature oe Contract oe Fire Insurance 


The contract of 


Definition. 


Fire insurance 
the 


18 


a contract in which 
insurer agrees, for valuable con¬ 
sideration, to indemnify the insured, 
up to a certain amount and subject to certain terms and condi¬ 
tions, against loss or injury by fire which may happen to the 
insured pn^erty during a specified period. 


A contract of Fire insurance has the following characteristics: 
^ .. (a) In Fire insurance (as in other kinds 

of insurance) the mstnred must have an 
‘‘insurable interest” in the insured property; (b) the contract is a 
"contract uberrim<r fidei^; (c) Again, a contract of Fire insurance 
(like a contract of marine insurance and unlike a contract of life 
insurance) is a "contract of indemnity”; and as such (d) the 
principle of Subrogation applies to it. 


A. "Insurable interest” in Fire insurance—P. 188. 

B. "Contract uberrimae fidei" —P. 190. 

C. ‘'Contract of indemnity”—P. 191. 

D Subn^ation—P. 192. 


Inre policy, the insurer undertakes to 
indemnify the insured against any loss 
damage hy fire to the insured 


or 


§ 2 . Loss BY "Fire”. 

In an ordinary 

What is loss by Eire? 

property. A loss by fire means a loss by ignition; and damage 
by heating where nothing has caught fire is not sufficient to make 
-the insurer liable in the absence of any special clause in the 
policy. Thus where a policy is against fire in a manufactory, 
and from the negligence of the insured, smoke and heat from a 
stove are forced into a room and cause damage to the goods, the- 
insurer is not liable. • But the insurer will be liable if any of the 
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property insured or property flear it has caught fire, and the 
proi)erty insured is damaged by the heat engendered. 


Different kinds: 


§ 3. *Firk Insurance Policy: Different Kinds 

The document which embodies the contract of Fire 

insurance is called a Fire-insurance 
Policy, or more simply, a Fire Policy. 

It should be n{)tcd that a formal document is not necessary 
in order to constitute a valid contract of Fire insurance. 
Thus a “Slip” initialled by a broker with a view to the pre¬ 
paration of a policy may create a binding contract of insur¬ 
ance 


A Fire Policy may be of different kinds of which we may 
note the following:— 

(a) “Valued” or “Unvalued” Fire Policy: I.ike a Marine 

. Policy, a Fire Policy may be a valued 
policy, or an unvalued policy. A 
“Valued Pirc Policy” ui one zt'hich specifies the agreed value of 
the subject-matter, and the insurer must pay the agreed amotmt 
in case of total loss /■In “Utnvlued Pire Policy'* leaves the 
subject-matter to he determined subsequently subject to the limit 
of the sum insured An Unvalued policy is not common in Fire 
insurance. • 

(b) Blanket and Floating Policy: A “Blanket and Ploat- 
D, , . j iM » ing Policy" is one loliicli does not attach 

to any specific property It is generally 
i.ssiicd to warehousemen or such other persons. The quantity of 
prnjierty js ‘subject to fluctuations due to sales, additions etc. 

(c) Specific and Average policies: A “Specific Policy" is 

c j . One in which the property is insured for 

specific and Average. ^ specific sum whUe an “Average Policy* 

is one which contains what is called an “cRferage clause^*, and it 
stipulates that in case the property is undervalued, a portion of 
the loss with Jbe borne by the insured, and the insurer will be liable 
for such proportion of the loss as the amount insured bears tq 
the actual value of the property. 

§ 4. Amount Recoverabi,e : “Average Clause*'. 

In a contract of Pire insurance, the insurer cannot, where the 

property is partially insured, claim to 

insurer must pay entire 

loss; proportion in which the amount insured 

stands to the full value of the property. 
Illustration : Suppose a building valued at Rs. 20000 is insured 
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against loss by fire for Rs. 10000 only, and there is an actual loss 
ol Rs. 5.000. The insurer is bound to pay the entire amount of 
loss viz.,•’Rs. 5000. The insurer cannot claim that as the property 
was insured for half its real value, he will pay only half the actual 
loss. * 

A contract of Fire insurance is in this respect different from 

a contract of Mcnrine insurance. 

Manne jyjarine insurance, the basis on which 
the "particular average loss” should be 
calculated is to take into consideration, the actual value of the 
goods, the amount for which the goods were insured, and the 
actual damage caused. Illustration : Suppose in a marine 
insurance, the original value of the goods was Rs. 100. If the 
goods had reached the destination, they would have been sold for 
Rs. 200. The goods were damaged in the voyage, and in their 
damaged condition they can be sold for Rs. 150 only. Hence the 
actual loss is Rs. 50. The loss on Rs. 200 thus is Rs. 50. There- 
l‘o:e, the loss on the original value of Rs. 100 is Rs. 25 only which 
the insurer is liable to pay. 

Average Clause: In order to limit his liability to pay the 
4 . .or «A whole amount of the loss where there is 

af^Mn F^e ‘I"' subject-matter, an 

insurer in iMre insurance may insert 
what is called the "average clause” in the Fire Policy. An 
Average Clause^* expressly provides that if lit the date of the 
loss the property insured is of greater value them the swr of the 
policy, then the insured shall be considered his own insurer for 
the difference, and the insurer shall be liable for a proportion only 
ol the loss as the insured amount bears to the value of the property. 
Thus the effect of the average clause in Fire inswrance is to bring 
it in line with Marine insurance. 


§ 5., Assignment of Fire Poucy. 

The assignment of a Fire Policy means the transfer of his- 
* . rights by the policy-holder in a contract 

■ of Fire Insurance to another person. 

, According to English law, a contract of Fire insurance is a 
personal contract with the insured, and is not a contract passing 
with the insuredl property. Hence, on the sale of the property 
insured, no interest in the policy passes to the purchaser unless 
at the4ime of the sale, the policy be assigned. 

The Uxw in India regarding the assignment of rights under a 

• „ . policy of insurance against fire is con- 

How made. ^ j3g J ^ Transfer of 

Property Act, 1882. 
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Sec. 135 runs thus: 

*‘Assignm€nt of rights under policy of insurance against fire.^Eveiy 
, assignee, by endorsement or other writing, of a 
policy of insurance against fire, in whom the 
proi^'rty in the subject insured shall be absolutely vested at the date of 
the assignment, shall have transferred and vested in him all rights of suit 
as if the contract contained in the policy had been made with himself.” 


S. 135 T. P. Act. 


Undei Sec. 135 of the Transfer of Property Act, an assign¬ 
ment of a P'ire policy can be made by endorsement or other 
writing. The assignee of the policy, in whom the property in the 
subject insured is vested at the date of the assignment, shall be 
entitled to all rights of suit as if he were the insured himself. 
Thus on a valid assignment, the assignee becomes entitled to all 
the benefits under the contract of insurance, and can sue the 
insurer on the contract in his own name. 


It is necessary in this connection to consider also Sec. 49 
c ,io T D A.- Transfer of Property Ac^ 1882 

1 ■ mT m ACt« 1*1 >1 

which runs thus:— 

"Transferees' right under policy .—Where immovable privity is trans¬ 
ferred for consideration, and such property or any part thereof is at the 
date of the transfer insured against loss or damage by fire, the transferee 
in case of such loss or damage, may, in the absence of a contract of the 
contrary, require any money which the transferor actually receives under 
the policy, or so m ich thereof as may be necessary, to be applied in re¬ 
instating the property.” 


Sec. 49 of the Transfer of Property Act thus provides as 
follows:— 

(i) Firstly, this section deals with Fire insurance of 
immovable property only. 

(ii) Secondly, it is provided that transferee of the insured 
Without assignment immovable property, though there is no 

transferee's interest not assignment of the {^licy, may require the 
-safe- transferor recovering the money from 

the insurer under the policy to apply the same for re-instatement 
of the property. This provision is unsatisfactory. The trans¬ 
feree can require the transferor who receives the money under 
the policy to apply the same for re-instatement. But the 
transferee cannot require the transferor to recover the money. 
If the transferor does not care to recover the money, the 
transferee has no claim upon the transferor. Of course the 
transferee has no claim against the insurer.' Hence without a 
^alid assignment, the transferee's interest is not safe. 



CHAPTER IV. 


Life Insurance. 


§ 1. Nature of contract of Life Insurance. 
§2 Life Policy: Different kinds. 

§3. Surrender value. 

§ 4. Assignment of Life Policy. 

§ 5. Nomination by holder of Life Policy. 
Note: “Assignment" & "Nomination”. 


§ 1 . Nature of Contract of Life Insurance. 

The contract of Life insurance is a contract by which the 

insurer agrees ig>on the death of the 
person whose life is insured to pay a 
given sum in consideration of payment of certain sums called 
premiums. 


Characteristics: 


A ccnlract of Life Insurance has the following characteris¬ 
tics:—(a) Firstly, in a contract of Life 
insurance, as in other kinds of insurance, 
the insured must have an “insurable interest”? (b) Secondly, 
a contract of Life insurance is a contract 'uberrirrup fiaei • Under 
Sec. 45 of the Insurance Act, 1938, however, a Life Policy cannot 
be called in question on the ground of mis-statements aher two 
years. [See p. 190]. (c) Lastly, a contract of Life insurance 

(unlike contracts of Marine and Fire insurance) is not a “con¬ 
tract of indemnity”, and the principle of Subrogation has no 
application. 

A. “Insurable interest” in Life insurance—P. 189. 

B. “Contract uberrimx fideg’ —^P. 190. 

C Not a “contract of indemnity”—P. 192. 


5 2. Life Policy: Different Kinds. 

The document in vdiich the contract of Life infurance it 

embodied it called a "Life inturance 

Life •Policy. policy” or more simply, a "Life 

Policy”. 

Life policies may be of different 
Different kinds: kinds of which we notice the fol¬ 

lowing:— 
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1. Whole Life Policy: Whole Life Policy stipulates the 

, yf ^ payment of a fixed sum, with or without 

, profits, on the death of the insured, 
zohcn^fer death may occur Usually the premium is fixed at an 
annual sum payable during the whole life of the insured. The 
premium may also be fixed at a lump sum payable only once at 
the time of the contract or at a limited number of payments. On 
the death of the insured, the amount is payable to the executors 
of the assured if he leaves a Will or if he does not leave a Will, 
lo his heirs and legal representatives or his administrator. 

2. Endowment Policy: In an Endowment policy, the 

v .1 * aniotmt of the policy is pay^le, to the 

" * insured, with or without profits, after a 

fixed period, should the insured Iwe at that time or to his legal 
representatives if the insured should die before that. Usually, 
the premium is made payable annually for fixed number of years 
at which the amount of the policy becomes payable to the insured 
if he lives at that time. 

3. Joint Life Policy: In a Joint Life Policy, two or more 

.. ... lives are insured jointly, and the amount 

of the policy becomes payable on the 
death of either or any one of them to the survivor. 


§ 3. Surrender Value. 

"Surrender value** is the value which an insurer assesses 

Surrender value vehich it is prepared to pay in case 

the insured desires to surrender his 
policy and extinguish his claims upon it. 

Prior to the Insurance Act, 1938, most Life policies contained 
. ^ stipulation that the non-payment of 

^ premium would make the policy 
Insurance Act. forfeiture. But by Sec. 113 

of the Insurance Act, 1938 such a stipulation is void. 
This section provides that if under a Life Policy, a definite number 
of premiums is pc^able, the policy will acquire a guaranteed 
surrender value provided premiums for three consecuEve years 
hceve been paid The.policy will not lapse for non-payment of 
further premium and will remain alive to the extent of the paid-up 
value. The guaranteed surrender value is the paid-up value ^f 
the policy. A policy so kept alive will not be entitled to any 
profits declared after the conversion of the policy into a paid-up 
policy. The provision regarding the policy acquiring a surrender 
value being kept alive shdl not apply (a) where the paid-up sum 
IS less than Rs. 100; (b) where parties after default agree in 
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writing to some other arrangement; or (c) to policies in which 
the Surrender value is automatically applied under the contract to 
maintain the policy in force after its lapse. 


§ 4. Assignmbnt of Lifb Policy 


The assignment of a Life Policy, means the transfer of his 

Assiffnmpnt ^ policy-holder in a contract 

of Life insurance to another person. 


In India, the law relating to the assignment of a Life 
^ policy is contained in Sec. 38 of the 

insurance Act, 1938. Sub-sections 
(1) and (2) of that section are quoted below:— 


"(1) A transfer or assignment of a policy of life insurance, whether 
with or without consideration, may be made only by an endorsement upon 
the policy itself or by a separate instrument, signed in either case by 'the 
transferor or by the assignor or his duly authorised agent and attested by 
at least one witness, specifically setting forth the fact of transfer or 
assignment. 


(2) The transfer or assignment shall be complete and effectual upon 
the execution of such endorsement or instmment duly attested but except 
where the transfer or assignment is in favour of the»insurer shall not be 
operative as against an insurer and shall not confer upon the transferee 
or assignee, or his legal representative, any right to sue for the amount 
of such policy or the moneys secured thereby until a notice in writing of 
the transfer or assignment (and) either the said endorsement or instrument 
itself or a copy thereof certified to be correct by both transferor and trans* 
feree or their duly authorised agents have been delivered to the’insurer”. 


According to the law laid down in Sec! 38 of the Insurance 

. . ^ . . Act, 1938, the assignment of a Life policy 

A««nment how made. ^ J endorsZtelt 

Upon the policy itself or by a separate document In either case, 
it must be signed by the transferor or by the assignor or his duly 
authorised agent, and attested by at least one witness setting forth 
Hie fact of transfer or assignment. The transferee or assignee 
cannot sue until notice of the assignment is given to the insurer 
in writing together with the endorsement certified to be correct 
by both assignor and assignee. On a valid assignment, the assignee 
bjf^nfbs entitled to all the benefits which the assignor was entitled 
to under the contract, and can sue the insurer in his own name. 


^milar provisiems ai^ly to assignment of policies issued by "Plrovldenrt 
Societies” [P. 218]. 

14 
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§ 6 . Nomination by Hou>]gR qp Life Policy. 


The holder of a policy of Life insurance on his own life may 

"nominate” a person or persons to whom 
Nomination. the sum insured shall be paid in the event 

* of his death. 

The law regarding “Nomination” is contained in Sec. 39 
. of the Insurance Act, 1938, sub- 
Sec. 39. sections (1) and (2) of which are 

quoted below:— 

“(1) The holder of a policy of life insurance on his own life may, 
when effecting the policy or at any time before the policy matures for 
payment, nominate the p^rson or persons to whom the money secured by 
the policy shall be paid in the event of his death. 


(2) Any such nomination in order to be effectual shall, unless it is 
incorporated in the text of the policy itself, be made by an endorsement 
on the policy commu'nicated to th? insurer and registered by him in 
the records relating to the policy and any such nomination may at any 
time before the policy matures for payment be cancelled or changed by an 
endorsement or a further endorsement or a will, as the case may be but 
unless notice in writing of any such cancellation or change has been 
delivered to the insurer, the insurer shall not be liable for any payment 
under the policy made bona fide by him to a nominee mentioned in the 
text of the policy or registered in records of the insurer.” 

if 


According to Sec. 39 of the Insurance Act,, 1938, a Policy- 
u j holder may make the nomination at the 
Nomination how made. effecting the policy or thereafter 

before maturity. The nomination may be incorporated in the 
policy itself or made by an endorsement on the policy, notice of 
which is to be given to the insurer who thereupon shall register it. 
'Phe nomination may be cancelled or changed before the maturity 
of the policy. An assignment of a policy automatically cancels 
the nomination. If the nominee dies before maturity, the amount 
shall be paid to the policy-holder or to his legal representatives as 
the case may be. 


Similar provisions apply to “Nomination” by holder of policies issued 
by "Provident Societies”. • 


Note: "Aasignm^t" and ‘‘Nominationf’. 


“Assignmenf* and 

Aangn^nt and NomJ- 
aotioo distinpished. 


"Nomination” in the case of Life 
insurance policies are entirely different 
things, and should not be confused 
with each other. 


The **Assignment^ of a Life Policy means the transfer of 
the rights of the policy-holder to the assignee. Upon a valid 
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assignment, the assignee shall be entitled to all the benefits which 
the assignor was entitled to under the contract, and ^all be 
subject to all liabilities to which the assignor was subject at the 
date of the transfer. , 

^'Nomination’*, on the other hand, means that the holder of 
a policy on his oivn life may nominate a person or persons to 
whom the money secured by the policy shall be paid in the event 
of the death of the policy-holder. Where the policy matures for 
payment during the life-time of the policy-holder, the amount 
secured by the policy shall be payable to the policy-holder, and 
not to the nominee Where the nominee dies before the policy 
matures for payment, the amount shall be payable to the policy¬ 
holder or Ills heirs or legal representatives or the holder of a 
succession certificate, as the case may be, and not to the heirs or 
legal representatives of the nominee. Only where the nominee 
sitrznr^cs the policy-holder that the amomt shall be payable to the 
nominee; under a valid nomination, the nominee does not acqyire 
any other right; the nominee does not become entitled to the 
benefits under the contract like the assignee. Besides, a nomina¬ 
tion, validly made, may be cancelled by the policy-holder at any 
time before the policy matures for payment, while an assignment 
cannot be so cancelled. 



CHAPTER V. 


Insurance Act, 1938. 


I. Provisions applicable to "Insurers”. 

S1. Insurer; Insurance Company. 

§ 2. Registration. 

13. Requirements as to Capital. 

§ 4. Derails. 

§5. Acco^unts, Audit, Actuarial report. 

§ 6. Register of Policies and Register of Claims. 

S 7. Investment of Assets. 

§8. Prohibition of Loans. 

§ 9. Managing Agents. 

§ 10. Insurance Agents. 

§ 11. Prohibition of business on Dividing Principle. 
§ 12. Poliw-holders’ Directors. 

§ 13. Winding up of Insurance Companies. 

11. Provisions applicable to "Provident Societies”. 


[Introductory: The Insurance Act, 19v^ 8 (Act IV of 
1938) consolidates and amends the law relating to the business 
of insurance. It repeals the Provident Insurance Societies Act, 
1912, the Indian Life Assurance Companies Act, 1912, and the 
Indian Insurance Companies Act, 1928. The Insurance Act, 
1938, was amended by several Amending Acts, the latest being 
the Insurance {Amendment) Act, 1950 (Act XXXXVII of 
1950). 

The Insurance Act, 1938 deals primarily with the constitu? 
tion, management, regulation and control of persons carrying on 
the business of insurance, and contains very little of the substw- 
tive law relating to the contract of'insurance. The Act contains 
provisions'relating to “Insurers”, “Provident Societies”, “Mutual 
Insurance Companies” and “Co-operative Life Insurance 
Societies”. In this Chapter we shall briefly mention some of the 
important provisions of the Act governing “Insurers” and 
“Provident Societies”]. 
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I. Provisimis applicable to **liuiirert*’. 

§ 1. Insurer: Insurance Company. • 

. _ ^'Insurer” is defined in Sec. *2(9) 

Insurer. r n 

as follows:— 

"Insurer” means— 

(a) any individual or unincorporated body of individuals or body 
corporate incorporated under the law of any country other 
than India, carrying on insurance business (not being a 
person specified in sub-clause (c) of this clause) whidi— 

fi) carries on that business in the States or 

(ii) has his or its principal place of business or is domiciled 

in the States, or 

(iii) with the object of obtaining insurance business, 

employs a representative, or maintains a place of 
business, in the States; 


(b) any body corporate (not being a person specified in sub-clause 

(c) of this clause) carrying on tlie business of insurance, 
which is a body corporate incorporated under any law for the 
time being in force in the States; or stands to any such body 
corporate in the relation of a subsidiaryscompany within the 
meaning of the Indian Companies Act, 1913, as dinned by 
sub-section (2) of section 2 of that Act, and 

(c) any person who in the States has a standing contract with 

underwriters who are members of the Society of Lloyd's 
whereby such person is authorised within the t&jns of sudi 
contract to issue protection notes, cover notes, or other docu¬ 
ments granting insurance cover to others on bdialf of the 
underwriters but doss not include a principal agent, dblef 
agent, special agent, or an insurance agent or a provident 
society as defined in Part III”. 


An “insurer^* may be an individual or a company carrying 
on insurance business. An Insurer must be connected with India 
by reason of (a) carrying on the business in Indiai (b) having 
an Indian domicile, or (c) having the principal place of business 
in India, or (d) being incorporated in India or beings.subsidiary 
to sach company. 


An "insurance company** is defined in See. 2(8) as "any 
. ^ insurer being a company, associaticMi or 

Imunnc. Compmy. partnerrfiip which be wound up 

under the Indian Companies Act, 1913, or to which the Indian 
Partnership Act, 193€, applies”. , 
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§ 2. Registration [Sec. 3]. 

An insurer is required to make an application furnishing 
_ ’ ^ ^ various particulars concerning his busi- 

Ito^to «*«ter with Controller of Insurance. 

**The Controller of Insurance’ means 
the officer appointed by the Central Government to perform 
certain duties under the Insurance Act. The Controller of 
Insurance on being satisfied that the applicant has fulfilled the 
requirements of the Act may register the insurer and grant him 
a “certificate of insurance”. No insurer shall carry on an 
insurance business unless he has obtained from the Controller 
of Insurance a certificate of registration. In the case of foreign 
insurers, the Controller of Insurance shall withhold registration 
or cancel registration already made, for different reasons, one of 
them being that in the country in which such insurer has his 
principal business or domicile, Indian nationals are debarred by 
the law of that country from carrying on the business of 
insurance. 


§ 3. Requirements as to Capital [Sec. 6]. 


No insurer shall be registered unless he has as working 
« capital a net sum of not less than fifty 

thousand rupees exclusive of Deposits 
and preliminary expenses. 


Capital. 


§ 4. Deposits [Sec. 7]. 

Every insurer not being an insurer specified in Sec. 2(9) (c) 
. shall deposit and keep deposited with 

■ the Reserve Bank of India for and on 

behalf of the Central Government the amount specified below, 
either in cash or approved securities or partly in cash and partly 
in approved securities:— 

(a) ^ where the business done or to be done is life 

insurance only, two hundred thousand rupees; 

(b) where the business done or to be done is fire 

insurance only, one hundred and fifty thousand 
rupees; 

(c) where the business done or to^be done is marine 

insurance only, one hundred and fifty thousand 
rupees; 

(d) where the business done or to be done is miscellaneous 

insurance only, one hundred and fifty thousand 
rupees; , 
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(e) where the business done or to be done is life 

insurance and any one of the three classes specified 
in clauses (b), (c) and (d), tnree hundred thousand 
rupees of which two hundred thousand rupees shall 
be the deposit for the life insurance business; 

(f) where the business done or to be done is life insurance 

and any two of the three classes specified in clauses 
(b), (c) and (d), four hundred thousand rupees 
of which two hundred thousand rupees shall be the 
deposit for life insurance business; 

(g) where the business done or to be done is life 

insurance and all three classes specified in clauses 
(b), (c) and (d), four hundred and fifty thousand 
rupees of which two hundred thousand rupees shall 
be the deposit for life insurance business; 

(h) where the business done or to be done does not include 

life insurance but is any two of the classes specified 
in clauses (b), (c) and (d), two hundred and fifty 
thousand rupees; 

(i) where the business done or to be done does not include 

life insurance but is all three classes specified in 
clauses (b), (c) and (d), three hundred and fifty 
thousand rupees; , 

Provided that, where the business done or to b^ done is 
marine insurance only, and relates exclusively to 
country craft or its cargo or both, the amount to be 
deposited under this sub-section shall be ten 
thousand rupees only. 

The deposits shall not be susceptible to any ass'gnment or 
charge and shall not be liable to attachment in execution of any 
decree obtained by a policy-holder in respect of a debt due on a 
policy which the policy-holder has failed to realise in any other 
way. 


§ 5. Accounts, Audit, Actuarial Report. [Secs. 11,12 & 13]. 

Every insurer shall prepare at the expiration of each year 

a b^ance sheet, a profit and loss account. 
Accounts etc. • ^ revenue accomt as prescribed by the 

Act. The accounts must be audited. Once at least in five years» 
an insurer must cjiuse an investigation to be made by an actuary 
into the financial condition of the business and cause an abstract 
of the actuarial report to be made according to the Act. The 
audited accounts and the actuarial report and abstract must be 
printed, and four copies thereof must be furnished as returns to 
Sie Controller of Insurance within the period prescribed. 
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§ 6 . Register of Policies and Register of Claims. [See. 14]. 

Eveiy Insurer must keep a register of policies containing a 

record of every policy issued, the name 
and address of the policy-holder, the 
date when the policy was effected, and a record of any transfer, 
assignment or nomination of which the insurer has notice. An 
Insurer must also keep a register of claims containing a record 
of the date of the claim, the name and address of the claimant, 
and the dale on which the claim was discharged or rejected. 

^ 7. Investment of Assets 

The rules regarding investment of assets are contained 
in Secs. 27, 27A and 28 of the Act. 

^ 8. Prohibitions of I/ians [Sec. 29]. 

No insurer shall grant loans or temporary advances either on 

...... - hypothecation of property, or on 

Prohibitions on loans. ' , * .a. .. 

personal security, or otherwise, except 

loans on life policies issued by him within their surrender value, 

to any director, manager, managing agent, actuary, auditor or 

officer of the insurer if a company, or where the insurer is a 

firm, to any partner therein, or to any other company or firm in 

which any such director, manager, managing agent, actuary, 

officer o^ partner holds the position of a director, manager, 

managing agent, actuary, officer or partner. 

Provided that nothing contained in this sub-section shall 
apply to loans made by an insurer to a banking company. 

Provided further that nothing in this section shall prohibit a 
company from granting such loans or advances to a subsidiary 
company or to any other company of which the company granting 
the loan or advance is a subsidiary company and where any such 
loan or advance is made out of any life insurance fund the matter 
shall be reported within thirty days of the making of such loan 
oi advance to the Controller. 

I 9. Managing Agents. [Sec. 32]. 

No insurer shall after the commencement of fhe Act appoint 
a managing agent for the conduct of his business. 

§ 10. Insurance Agents. [Secs. 40 & 42].* 

An ^'insurance agenf* is one who receives commission from 

, . an insurer for procuring business. The 

Insurmce AgaitB. ^ insurance agoit is 

to obtain a license from the Controller. The fee payable xtiust 
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got exceed 10 rupees, and the license remains in force for three 
years, and is subject to renewal every thrfee years. The Act 
prohibits pa 3 mient of remuneration or commission for procuring 
business to any person except an insurance agent. No insurance 
agent shall be paid by way of remuneration an amount exceeding, 
in the case of life insurance business, 40% of the first year’s 
premium on policies effected through him, and 5% of a renewal 
premium, or in the case of other kinds of insurance, 15% of the 
premium. 

Every insurer shall maintain a Register of insurance agents 
showing the name and address of every insurance agent appointed 
by him and the date on which his appointment began and the date, 
if any, on which his appointment ceased. [Sec. 43]. Life 
Insurance agents shall not be eligible to be life insurance 
com])anies [Sec. 48A]. 


§ 11. Prohibition of IIiusinKss on Dividing Principde 

[Sec. 52]. 

The Insurance Act prohibits business on dividing principle 

that is to say, on the principle that the 
benefit secured by a policy is not fixed 
but depends on the results of a distribu- 
lu)n of certain ^ sums amongst policies becoming claims within 
certain time-limits, or that the premiums paid by a policy-holder 
depend on the number of policies becoming claims within certain 
time-hmits. 


Business on dividing 
pnnciple prohibited. 


§ 12. PoLiCY-IIoi.DERs’ 1 ')irKi'Tors. [Scc. 48]. 

The Act provides for the election of a certain number of 
Directors to be elected by the holders of piolicies issued by the 
company. 


§ 13. Winding Up of Insurance Companies. 


The provisions relating to winding up of Insurance com- 

panics are contained in Sec. 53 of the 
Winding up. . Act which runs as follows:- 


“(1) The Court may order the winding up in accordance 
with the Indian Coippanies Act, 1913, of any insurance company 
and the provisions of that Act shall, subject to the provisions of 
this Act, apply accordingly. [Sec Part VII]. 

(2) In addition to the grounds on which such an order may 
be based, the Court may order the winding up of an insurance 
comply— « 
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(a) If with the sanction ’of the Court previously obtained 

a petitipn in this behalf is presented by shareholders 
not less in number than one-tenth of the whole body 
of shareholders and holding not less than one-tenth 
of the whole share capital or by not less than fifty 
policy-holders holding policies of life insurance that 
have been in force for not less than three years and 
are of the total value of not less than fifty thousand 
rupees; or 

(b) if the Controller, who is hereby authorised to do so, 

applies in this behalf to the Court on any of the 
following grounds, namely:— 

(i) that the company has failed to deposit or to 

keep deposited with the Reserve Bank 
of India the amounts required by 
section 7 or section 98. 

(ii) that the company having failed to comply 

with any requirement of this Act has 
continued such failure or having con¬ 
travened any provision of this Act has 
continued such contravention for a 
period of three months after notice of 
such failure or contravention has been 
conveyed to the company by the 
Controller, 

(iii) that it appears from the returns furnished 

under the provisions of this Act or from 
the results of any investigation made 
thereunder that the company is insolvent, 
or 

(iv) that the continuance of the company is 

prejudicial to the interests of the policy- 
holdera”. 


II. .Provisions applicable to '^Provident Societies’*. 

A “Provident SocieW" is defined in Sec. 6S. A Provident 
-j .... e • * Society means a person or persons 

VI e ocie y. insurer registered under the Act 

who carry on the business of insuring the payment of a sum of 
money on the happening of any of the following contingencies:— 

(a) the birth, marriage or death of any person or the 

survival by a person of a stated or implied age tx 
contingency: 

(b) failure of issue; 
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(c) the occurrence of a social, religious or other cere¬ 

monial occasion; • 

(d) loss of or retirement from employment; • 

(e) disablement in consequence of sickness or accident; 

(f) the necessity of providing for the education of a 

dependant; 

(g) any other contingency which may be prescribed or 

which may be authorised by the State Government 
with the approval of the Central Government. 

The Act contains various provisions for registration of pro¬ 
vident companies, prescribes for a minimum working capital^ 
deposits, keeping o»d sttbmission of accounts, etc. 


EXERCISE V. 

Thu Eaw of Insurancu. 

1. “Insurance is a contract on speculation''. Discuss. 

2. Is a Contract of Insurance a Wager? 

3 Dehne (a) Life Insurance, (b) Marine Insurance. Can you assign (a) 
Life Policy (b) Marine Insurance Contract? If so^ how? 

4. EMstinguish between re-insurance and double insurance. Can a Marine 
Insurance contract be assigned? If so, how? 

5. Explain the following terms:— 

(a) Endowment Policy; (b) Joint Life Paiicy. 

6 ‘ Describe the statutory requirements regarding (a) capital, (b) deposits, 
(c) registration for carrying on new insurance business in India. Under 
what circumstances will Courts order winding up of insurance com¬ 
panies? 

* 7. What are the statutory requirements for carrying on Insurance business 
in India? 
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INTRODUCTORY. 


In this Part, we shall deal with the law relating to the 
three principal kinds of “negotiable instruments”, viz., Promissory 
Notes, Bills of Exchange, and Cheques. 

The law relating to the three principal kinds of negotiable 
instruments, mentioned above, is contained in the NegoTiabIiE 
Instruments Act, 1881 (Act XXVI of 1881). This Act is 
based almost entirely on that branch of English Common Law 
which is known as the “Lcew Merchant*'. The “Law Merchant" 
means the usages of merchants and traders in the different 
branches of trade ratified by the decisions of the Courts of Law 
in England. 

In England, the law relating to Promissory Notes, Bills of 
Exchange and Cheques is now contained in the Btees oE 
Exchange A(’T, 1882 (45 & 46 Viet. c. 61). 

'rhere are other kinds of “negotiable instruments” in use 
among merchants and traders in India e g , Hundis. Hundis 
are negotiable instruments in oriental language. As a general 
rule, Hundis are governed by local usage. Such usage, however, 
may be excluded' by words in the body of such instruments 
indicating that they shall be governed by the Negotiable Instrur- 
ments Act, 1881. 

The peculiarity of “negotiable instruments” is their charac¬ 
teristic of ‘‘negotiability**. Roughly speaking, “Negotiability^* 
means “trof^sferahility like cash by deliver^*. In this Part, we 
shall deal in some detail with the specific provisions governing 
the three kinds of negotiable instruments. In this Introductory, 
we propose to give the student a rough outline of the subject 
with the help of illustrations. 

Promissory Note: Suppose*A wants to borrow Rs. 500/- 
from B. A receives the loan from B, and signs a document 
in the following words: “I promise to pay B Rs. 500/ for 
value received”. A then hands over the document to B. This 
is a “promissory note**; popularly, we call it a “Hand-not^*. 
A is the “maker^*; and B is the “paye^*. A is liable to pay the 
sum to B; apd B is entitled to receive the sum from A. Now, 
a “promissory note** is a negotiable instrument. In other words, 
B may transfer it to another person C in this way: B writes 
on the back of the note, “Pay to C”, si^s it, and delivers it to 
C. This is called “Indorsement. B indorses the promissory 
note, and delivers it to C. B, the payee, is thereafter called the 
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“Indofser*^ and C is called the **Indorse^\ The legal effect of 
this indorsement and delivery is that A becomes liable to pay 
the sum«to Q and C becomes entitled to receive the sum from A. 
C, again, may indorse it, and deliver it to D, D to E, and so on. 
This may go on indefinitely. “Indorser” and “Indorsee”, are 
relative terms. Between B and C, B is the “indorser”, and C 
is the “indorsee”; between C and D, C is the “indorser” and D 
is the “indorsee”; between D and E, D is the “indorser” and 
E is the “indorsee”. Suppose E is the last indorsee. A is liable 
to pay the sum to E, and E is entitled to receive the sum from A. 
Suppose A in due time pays the sum to E. The promissory 
note is then “discharged by payment’*, and all the parties, vis., 

A, B, C and D are discharged from their liabilities. On the 
contrary, suppose A makes default in payment; the promissory 
note is then said to be '^dishonoured by non-payment”. E, then, 
gives notice of such dishonour to all the prior parties, D, C and 

B, all of whom thereupon become liable to E for payment. 
Having received the “notice of dishonour”, D gives notice of the 
same to the parties prior to him vis , C and B, who then become 
liable to D for payment; and so on. 

Bit,!, OF Exchange: Suppose A, a merchant in Calcutta, 
supplies g(X)ds to B, a merchant at Delhi, at the request of the 
latter, to the value of Rs. 500/-. A, instead of asking B to pay 
the money to himself wants the money to be fiaid to C who is 
A’s creditor. A signs a document to the following effect: “Pay 
C the sum of Rs. 500/-”, and hands it over to C. This i*s called 
a “Bill of Hxchange”. In this document, A orders B to pay the 
sum to C. A is called the “drenver”, B is called the “drawed*, 
and C is called the “payee”. C then presents the document to B. 
Suppose on examining the document, B writes on it “Accepted”. 
Thereupon B, the drawee, becomes the “acceptor” \ B accepts the 
liability to pay the sum to C. Now a BUI of Exchange is a 
“negotiable instrument”. Hence, C, instead of receiving the sum 
in due time from B, may transfer it to D by indorsement and 
delivery. Then C becomes the “indorser^*, and D becomes the 
“indorsee”. Thereupon B the acceptor is liable to pay the sum 
to D. D, again, may, similarly, negotiate the bill of exchange 
!o E by indorsement and delivery; and so on. This negotiation 
may go on indefinitely. Suppose E is the last indorsee. If, in 
due time, B the'acceptor rays the sum to E the last indorsee, 
the bill of exchange is “aischarged” i.e., its life comes to an 
end, ahd all the pri 9 r parties liable to pay to E the last indorsee 
, B, C and D are discharged from their liability. On the 
•contrary, if B makes default in payment, the Bill of Exchange is 
dishonoured by non-payment”, and E the last indorsee can make 
all the parties prior to him liable for payment. 
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Cheque: Suppose A deposits Rs. 1000/- in a Bank. Then, 
A wants to pay Rs. 500/- to his creditor B. A draws a cheque 
(payable to bearer or to order) in favour of B for that amount. 
Now, a Cheque is*a **negottable instrumenf B instead of 
recfifmir the sum from the banker may “negotiate" the cheque 
by ifldorsement and delivery to C. Thereupon C becomes entitled 
to receive the sum from the banker. C, however, may negotiate 
it to D, D to E, and so on. 



CHAPTER I. 


Notes, Bills and Cheques. 


§ 1. Negotiable Instruments. 

§2, Promissory Note. 

§3. Bill of Exchange. 

§ 4. Cheque. 

Note 1. Note, Bill and Cheque compared. 
Notc 2. Ambiguous Instruments. 

Note 3. Hundi. 

§5. Parti 'S to Negotiable Instruments. 

§6. Classification of Negotiable Instruments. 

A. Inland and Foreign Instruments. 

B. Bearer and Order Instruments. 

C. Sight and Time Instruments. 

§ 7. Negotiation. 

§ 8. Indorsement. 

§9. Maturity; Calculation of Maturity. 


§ 1. Negotiable Instruments. 

w 

A ^‘Negotiable Instrument” may be defined as follows:— 

“Where an instrument is by the 
custom of trade transferable like cash 
by delivery, and is also capable of being sued upon by the- 
person holding it pro tempore (for the time being/, then it 
is entitled to the name of a negotiable instrument”. 


The peculiar characteristic of a negotiable instrument is 

that such an instrument is transfer- 
Ttawfer by “nego- able by whal is called ‘'negotiation'’. 

Transfo- by negotiatioi^ is to be 
distinguished from “transfer by assignmenf’. In a “transfer by 
assignment” (See Ch. VIII of the Transfer of Property Act, 
1882), the transferee acquires no better title than what the 
transferor had; in* o “transfer by negotiation”, the transferee, who 
takes the instrument in good faith, and for value, obtains a good 
title in* spite of any defect of title in the transferor. Again, a 
“transfer by assignnlent” can be effected only by the execution 
of an instrument in writing signed by the transferor or his 
agent, while a “transfer by negotiation” is effected by delwery, 
or indorsement and delivery, according to the nature of the 
instrument. [Seep. 246]. 

15* 
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Qiaracteristics: 


A ^‘'Negotiable Instnmenf* has the 
following characteristics :— 


(■a) Firstly, a valuable consideration is presumed in the 
case' of a negotiable instrument so that it is not necessary to 
state it; 


(b) Secondly, a negotiable instrument may be transferred by 
delivery, or by indorsement and delivery [See p. 246], so as to 
enable the transferee to sue thereon in his own name; 

(c) Lastly, the transferee, who takes such an instrument in 
good faith, and for value, obtains a good title in spite of any 
defect of title in the transferor. 


The Negotiable Instruments Act, 1881, defines a '‘negotiable 
instrument" thus: A 'negotiable instrument* means a prinnis- 
sory note, bill of exchange or checiue payable either to order 
or to bearer** [Sec. 13]. The phrases “payable to order" and 
“payable to bearer" have been explained in §6B, p. 235. 

In the next three sections viz., §2, §3 and §4 we d°al with the spedal 
characteristics of Promusary Note, Bill of Exchange and Cheque respec¬ 
tively. 


§ 2. Promissory Note. 

"A 'promissory note* is an instrum«it in writing (not 
^ being a bank-note or a currency- 

Pramissory Note. note) containing an unconditional 

undertaking, signed by the maker, to pay a certain sum of 
money only to, or to the order of a certain person, or to the 
bearer of the instrument** [Sec. 4]. 


Illustration : 

100, Netaji SuUias Road, 
Calcutta—1, 1st. February, 1952. 

On demand I prcxnise to pay to Mr. A. B. Oiatterjee or 
ord^ the sum al Rupees One hundred only, value received. 

'B. C. Ghoee. 


This is an illustration of a priMnissory note "payaMe to order” 
''on demand". 




BIU, a» SXiCHANGB 


m’ 


Other niiMtrations : 

!• Th« following nre alf|p illiiftrati9iit of Promissory 
Notes:— 

A «igns instruments in the following terms:— 

(a) “/ promise to pay B or order Bs. 500.*’ 

(b) '7 acknowledge myself to be indebted to B m Rs. 1000, to be 

pmd on demand for value received." 


11. The following are not Promissory Notes:— 

A signs instruments in the following terms:— 

(i) "Mr. B. /. 0. U. Rs. 1000." This is not a pnnnissory note 

because there is no undertaking to pay. 

m 

(ii) ‘7 promise to Pay B Rs. 500 and all other sums which shall 

be due to him.’* This :s not a promissory note because the 
sum mentioned is not a “certain” sum. 

(iii) ‘7 promise to pay B Rs. 500, first deducting thereout any money 

which he may owe me." This is not a promissory note 
because the sum of money is not a “gertain" sum. 

(iv) ‘7 promise to pay B Rs. 500 seffen days after my'marriage 

with C." This is not a promissory note because the under¬ 
taking to pay is not unronditional. 

(v) ‘7 promise to pay B Rs. 500 on D’s death, provided D leaves 

me enough to Pay that sum." This is not a promissory note 
because the undertaking to pay is not unconditional. 

(vi) ‘7 promise to pay B Rs. 500 and to deliver to him my black 
horse on 1st. fanuary next." This is not a promissory note 
because the promise is not to pay money only. 


§ 3. Bili. of Exchange. 

*hm of eicchange’ it an intfaniment in wnriting ccmtain- 
ti'n u • unconditional order, signed by 

M of S iMk.,, diTMtiiv ■ ewtidn iwnoB 

'to pay a certain sum of money only to^ or to the ordor of, a 
certain persMi or to the bearmr of the hutrument’* [Sec. $]., 
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lUustrAtu^ : 

« 100, Netaji Sutriias Road, 

• Calcutta—1, 1st. February, 1952. 

* On demand pay Mr. A. B. Chatteiiee or order the sum 
of Rupees one hundred only. 

Rs. 100/- B. C. Chose. 

To 

Mr. M. N. Sen. 


This is an illustration of a bill of exchange “payable to 
order” "on demand”. 

§ 4. Cheque. 

**A ‘cheque’ is a bill of exchange drawn on a H>ecified 

banker and not expressed to be pay- 
cheque. able otherwise than on demand” 

[Sec. 6]. 

A cheque is, like a bill of exchange, “an instrument in 
writing containing an unconditional order, signed by the maker 
directing payment of certain sum of money to bearer or to order” 
but unlike a bill of^exchcmge the drawee must always be a banker, 
and the money is always payable on demand. 


Illustration : 

, Calcutta, 1st. February, 1952. 

Imperial Bank of India, 

Calcutta. 

Pay to Mr. A. B. Chatterjee or order Rupees One 
hundred only. 

Rs.* 100/- 

B. C. Chose. 


This is an illustration of a Cheque “pa3rable to order”. 

There appears to be an ambiguity in the definition of “Cheque”. 
Sec. 13 of the Act says: “A negotiable instrument* means a promissory 
note, 1;^ of exdiange or dieque". A bill of exchange and ^eque are 
two different species of negoticAle mstruments. Here in sec. 6, it is 
said that a di^e is a bill of exchange, etc. Hence here a cheque is 
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defined as a species of a tnll of exchange. This is logically erroneous. 
We should adopt a unifoim definition, and rei^Fd a cheque and a l»H 
of exchange as two species of the sanee genus vie., "negotiable instrfiment". 


Note 1. Note^ Bill and Cheque compared. 


Points of Similarity: 

A Promissory Note, a Bill of Exchange and a Chec|ue 

Similarity resemble one another in the following 

respects :— 


(a) Written &. Signed instruments: All of them are 
instruments in writing signed by the maker thereof; again, all 
of them are expressed to be payable in money. 


(b) Unconditional: A promissory note contains an 
“uHcomitional"* promise to pay while a bill of exchange and a 
cheque contain an ‘"unconditional*' order to pay. In other words, 
the payment should not be made to depend on a contingency. 
Rut a promise or order to pay is not to be considered "condi¬ 
tional” because, the time for payment is fixed to be on the lapse 
of an inevitable event; such event is certain to happen, although 
the time of its happening may be uncertain. 

(c) 'Certain** sum of money: In all of ^lem, the amount 

of money mentioned must be “certain” i.e., incapable of variation. 
The sum is to be regarded as "certain” although it includes 
future interest, or is payable at an indicated rate of exchange, 
or is according to the course of exchange, or is payable by instal¬ 
ments with a provision that on default the entire balance shall 
become payable. • 


(d) “Certain” person: All of them are payable either 
to a "certain” person only, or to the order of a "certain” person 
or ."to bearer”. The person to whom payment is to be made must 
be a "certain” person. Although the person is mis-named or 
designated by description only, he is still a "certain” person if 
it is clear who is meant. All of them, again, may be pa 5 rable 
“to order” or "to bearer” [See p. 235]. 

Points of Difference: 


Note & Bill—dif- 

ferenew 


Note and Bill: A Promissory 
Note and a BUI of Exchange differ from 
each other in the following respects :— 


, (i) Promise or Order: A Promisso^ note contains a 

promise to pay while a bill of exchange omtains an order to pay. 

(ii) Parties: In a promissory note, there are two parlies, 
vie., the party who signs the note called the “maker”, and the party. 
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named in the instrument to whom payment is to be made called the 
*'payee”. In a hill -of exchange^ on the other hand> there are three 
‘neceskery parties viz., (1) the party who signs the bill of 
exchange, called the “drawer”; (2) the party named in the instru¬ 
ment to whom payment is to be made, called the “payee”; and 
(3) the party who is directed to pay, (^led the'“drawee”. The 
drawee is called the “acceptor” when he signifies his assent to 
the order of the drawer. 

It should be noted that in a bill of exchange, the same person some¬ 
times hills the position of two of these three necessary parties. Thus the 
drawer may dso he the payee when the bill is expressed as "Pay to us" 
or "Pay to our order" etc. Again, the drawee may also he the payee when 
the bill is expressed as "Pay to your own order". Lastly, the drawer may 
dso he the drawee. 

(iii) Acceptance: The acceptance of a bill of exchange is 
the signification by the drcmee of his assent to the order of the 
dranver. A bill of exchange must be accepted by the drawee 
before it can be presented for payment. There is nothing like 
acceptance in the case of a promissory note. 


Qieque and Bill—dif¬ 
ference: 

c 


Cheque and Bill: A Cheque 
differs from a Dill of Exchange in two 
respects :— 


(a™) The drawee of a cheque is always a banker while the 
drawee of a bill of exchange may be any person. 


(b) A cheque is always payable "on demand” while a bill of 
exchange may be payable “on demand” or “after sight”. [See 
Secs. 19 h 21, P. 236]. 


Note 2. Ambiguous Instruments. 

A negotiable instrument may be "ambiguous^’ i.e., it may be 
... . ^ , so worded that it may be construed 

Ambiguous mstniments. ^ ^ promissory note or as a bill 

of exchange. In such a case, the holder of the instrument at his 
option may treat it as the one or the other. "Where an instrument 
way he construed either as a promissory note or a hill of exchange, 
the holder may at his election treat it as either, and the instrument 
shall be thenceforward treated accordingly’*, [^ec. I?]. 


The Negotiable Instruments Act, 1881, does not state under 
Enelhh Act circumstances an instrument may 

be construed either as a promissory note 
or a bill of exchange. The English Bill of Exchange Act, 1882> 
by. Sec. 5(2), provides as follows: “Where in a bill drawer and 
drawee.are the same person, or where the drawee is a fictitious 
person or a person not having capacity of contract, the holder 
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may treat Uie instrumenti at his option, either as a bill of exchange 
or as a promissory note”. 

A 


Note 3* Himdi. 

**Hundis’* Q/re negotiable instruments written in a vernacular 

langmage, in use among merchants in this 
country, and governed by local usage. 

The Negotiable Instruments Act, 1881, (Sec. 1) provides 

are governed by usage. contained aff ects 

any local usage relating to any instru- 

ment in an oriental language provided that such usages may be 
excluded by any words in the body of the instrument which indi¬ 
cate an intention that the legal relations of the parties thereto 
shall be governed by this Act”. The position regarding Hundis, 
therefore, may be stated as follows: Hundis are negotiable instru¬ 
ments written in a vernacular language, and are in use among 
merchants and traders in this country, and are governed by local 
usage, 'rhe Act does not affect such negotiable instruments. 
Such negotiable instruments shall be governed by local usage. It 
is however open to the parties to the instrument to exclude such 
usages by express words in the body of the instrument indicating 
their intention that the provisions of the Act |hall apply; in such 
cases, the provisions of the Act shall apply. 

Hundis in most cases resemble Bills of Exchange, specially 

Hundi&ChMue Cheques, though sometimes they may 

Hundi & Cheque. form of Promissory Notes. 

The Bengal Provincial Banking Enquiry Cotnmitteje in their 
Report have found that a Hundi resembles a “Cheque” more than 
any other kind of Bill of Exchange. 


The local usages which govern Hundis differ from the pro- 
-- visions of the Act in various ways. For 

instance, the Act requires that 
Acceptance” of a Bill of Exchange must be in writing while an 
oral “Acceptance” of a Hundi may be recognised by a Court if 
there be such local usage. Again, while the Act requires that 
**notice of dishonouP' of a bill of exchange should be given, such 
notice may not be necessary under loCal usage. 

Hundis may 'be classified into two classes viz., Darshani 
^ , Hundies and Miadi Hundis. A 

Merent dasaes: "DarilMHii Humli is a Hundi “payable 

at sight” whereas a "Miiadi Himd?’ (also called 
Muddati Hundi) is “payable after a specified period”. 
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' (d) Jokhmi Himdi: A ‘*Jokhmi HtmdV* implies a condition 
Jclduni. mentioned therein shall be 

payable only in the* event of the arrival 
of the goods against which the Hundi is drawn. It is ih the 
nature of an insurance policy with this difference that the mdney 
is paid beforehand and is to be recovered if the ship arrives safely. 


Jowabi. 


(e) Jowahi Hundi: 


a Jowabi 


Hundi*' is 


The nature of 
as follows: 


A person desirous of making a remittance writes to the payee 
and delivers the letter to a banker, who either indorses it on to any 
of his correspondents near the payee’s place of residence or 
negotiates its transfer. On its arri\^ the letter is forwarded to 
the payee who attends and gives his receipt in the form of an 
answer to the letter, which is forwarded by the same channel to 
the drawer of the order. 


§ 5. Parties to Negotiabee Instruments. [Secs. 7, 8 & 9]. 


(1) Maker: Drawer: The party who makes a promissory 

note is called the “maker'* The party 
who makes a bill of exchange or cheque 
is called the “drazver'* Thus the drawer is the maker of a bill 
of exchange or cheque. 


Maker, Drawer. 


(2) Payee: The party named in the instrument to whom 

a promissory note, bill of exchange or 
cheque is made payable is called the 
"Payee**. 


(3) Drawee: Drawee in case of need: The party who is 

directed to pay by a bill of exchange or 
Drawee: Drawee in cheque is called the "Drawee**. The 

drawee of a cheque is always a banker; 
the banker having funds of the drawer of the cheque must pay the 
cheque when directed so to do. The drawee of a bill of exchange 
may or may not agree to pay. In cases where it is doubtful 
whether the drawee will agree to pay, there may be inserted in the 
bill of exchange the name of a person to be resorted to in case 
of need, and such person is called the "drafivee in case of need’*. 
"In case of need”, means in case the bill of exchange is dishonoured 
by non-acceptance or non-payment. 


* (4) Acci^tance: Acceptor: Acceptor for honour: When 
. ’ the drawee signs on the bill of exchange 

in signification of his assent to the order 
of the drawer, his signing is called the "Acceptance^*, and the 
drawee is then called the "Acceptor^*. When a bill of exchange 
has been noted or protested for non-acceptance or for better 
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security, [See p. 263] and any person accepts it s^pra protest 
for honour of the drawer (or of any of the indorsors), such 
person is called an ''Acceptor for honour^'. 

f 

, (5) Holder: Holder in due course: The **holder” of a 

negotiable instrument means any person 
entitled in his own name to the posses¬ 
sion thereof and to recewe or recover the amount due thereon 
ftom the parties thereto. When an instrument is lost or des- 
lioyed, its holder is the person so entitled at the time of such loss 
or destruction. 


"Holder in due course” means any person who for considera- 

. , tion became the possessor of a negotiable 

Holder in due course: • . x •/ j. ^ t ^ xt.. 

■ instrument if Payable 4o bearer, or the 

payee or indorsee thereof if payable to order, before the amount 

mentioned in it became payable, and without having sufficient 

cause to believe that any defect existed in the title of the person 

« from zvhom he derived his title. Thus 

m order to be “holder in due course” of 

an instrument, the following conditions must be satisfied:— 

(t) Possessor, Payee or Indorsee for consideration: A 

Negotiable Instrument may be payable “to bearer” 
or “to order”. If payable to hearer, the possessor 
for*consideration becomes the “holder in due course” 
(provided the other conditions mentioned below are 
also satisfied). If payable to order, the payee or 
indorsee for consideration becomes the “holder in 
due course” (provided the other conditions men¬ 
tioned below are also satisfied). The possessor, the 
^ payee and the indorsee, as the case may be, must 
acquire the instrument for consideration. 


(ii) Before the amount became payable: The persons 
named above must acquire the instrument before 
the amount became payable i.e., before maturity. 
Suppose the payee of an instrument payable to order 
on 3rd January, 1951 acquires it on 15th. January; 
1951, he is not a “holder in due course”. 


(iii) Bona fide and without notice of defect: The 

persons named above, in order to "become a “holder 
in due course”, must acquire the instrument hona 
fide and without having sufficient cause to believe 
that any defect existed in die title of the transferor. 


A" holder of a negotiable instrument who derives title from a 
holder in due course has the rights thereon of that holder in due 
course. 
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The “Holder in due course* of a negotiable instrument has 
Rirfits- important rights under the Act. Firstly, 

*“ ■ a holder in due course is protected against 

all defects of title of persons from whom he receives the instru¬ 
ment. Secondly, a holder in due course serves as a channel to 
.protect all subsequent holders. Once a negotiable instrument 
passes through the hands of a holder in due course, it is purged 
of all defects. It is like current coin. Whoever takes a nego¬ 
tiable instrument from a holder in due course can recover the 
amount from all parties prior to such holder. 

(6) Indorser: Indorsee: [See § 8, P. 237], 


§ 6. Classification or Negotiable Instruments. 

Negotiable Instruments have been classified in different ways 

Classes* Inland <md Foreign Ins¬ 
truments; (b) Bearer and Instru¬ 

ments ; and (c) Sight and Time Instruments. We shall consider 
the classifications one by one. 

A. Inland and Foreign Instruments. [Secs. 11 & 12]. 

Negotiable Instruments may be 

A. Inland & Foreign. either Inland Instrimients or Foreign 

Instruments. 

The following instruments are Inlam^lnstruments:— 

(a) promissory note made in India and .made payable in 
India is an inland instrument. It does not matter if the maker 
or payee be a foreigner. 

(b) A hill of exchange or cheqite dr<mm in India a/nd made 
pay Me in India is an inland instrument It does not matter if the 
drawer or the drawee be a foreigner. 

(c) A bill of exchange or cheque drawn in India and drawn 
upon any person resident in India is an inland instrument. In 
this case, even if payment is to be made outside India, it would 
still be an inland instrument. It should be noted that a promis¬ 
sory note in order to be an inland instrument must be payable in 
India. 

A Foreign Instrument is negatively defined by saying that 

it”is not an inland instrument. 

§, 

B. EUtarer and Order Instnimants. [Sec. 13 Explanations.]. 

Negotiable Instruments*^ may be 

B. Bearer A Older. made payable either “to bearer^* or “to 

orde/*. 
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A Negotiable lostrument is 'Y^Ay^ble to bearer” (i) which 
is expressed to be ,so payable, or (ii) on which the only or 
last indorsement is an indorsement in blank. [See p. 237]. 

«A Negotiable Instrument is "payable to order” (i) which 
is expressed to be so payable, or (ii) which is expressed to be 
payable to a particular person, and does not contain words 
prohibiting- transfer or indicating an intention that it shall not 
be transferable. Where a negotiable instrument is expressed 
to be payable to the order of a specified person, and not to 
him or his order, it is nevertheless payable to him or to his 
order at his option. The following are illustrations of instruments 
^‘payable to order”:— 

(a) Pay to B oi order; 

(b) Pay to Bj 

(c) Pay to the order of B. 


C. Sight and Time Instruments [Secs 19 & 21]. 


Of the three kinds of Negotiable Instruments, Cheques are 
r' Q- A 'T- always payable “on demand”, while 

ign une. Promissory Notes and Bills of Exchange 

may be payable either “on demand” or at a fixed or determinable 
future time 


«- 

In a promissory note or bill of exchange, the expressions 
“at sight” and “on presentment” mean “on demand.” If no 
time for payment is specified therein, it is payable on demand. 
Instruments payable on demand may be presented for payment 
at any time. 


The expression “after sight” in a promissory note means 
after presentment for sight. The expression “after sight” in 
a hill of evchanye means after acceptance, or noting for non- 
acceptance, or protest for non-acceptance [See Ch. VII, p. 263]. 


§ 7. Negotiation [Sec. 14]. 

When a negotiable instrument '^s transferred to any* 
.. . person so as to constitute that person 

Negotiation. holder thereof, the instrument is 

said to be negotiat^”. 

Thus “Negotiation*' is a kind of transferrin which the^ trans^ 
frrec becanu's the "'holder** ie., “becomes entitled in his own 
name to the possession thereof and to receive or recover the 
amount due thereon from the parties thereto.” In other kinds 
of transfer, the transferee cannot have a better title than Aat of 
the transferor but a transfer by negotiation of a negotiable i^Stru- 
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ment confers on the transferee,,who takes such an instrument 
in good faith and for valtfe, a good title in spite of any defect 
of title in the transferor. [See p. 225]. • 

^jegotiation may be simply by delivery, or by endorsement 
completed by delivery. [See Ch. Ill, §s 1, 2 & 3, pp. 245-246]. 


§ 8. Indorsement [Sec. 15]. 

"When the maker or holder of a negotiable instrument 


Indorsement. 


signs the same^ otherwise than as 
such maker, for the purpose of nego¬ 
tiation on the back or face thereof or on a slip of pigier 
annexed thereto, or so signs for the same purpose a stamped 
paper intended to be completed as a negotiable instrument, 
he is said to indorse the same.** 


Thus “Indorsement’ is signing a negotiable instrument for the 
purpose of negotiation. There are different modes of signing 
vie, (a) signing on the back or face of the instrument, (b) 
signing on a slip of paper annexed to the instrument, or (c) 
signing a stamped paper intended to be completed as a negotiable 
instrument. 


Indorser: Indorsee: The person who effects an indorse¬ 
ment is called an “IfiddPser'’; the person 
to whom a negotiable instrument is 
transferred by indorsement is called an “Indorsee^*. 


Indorser & Indorsee. 


Indorsement may be of two kinds viz.. Indorsement ‘^n 
Tn Kio«ir. T« r..ii blank” and indorsement *in full**. If 

* ■ the indorser signe his name bnly, the 

indorsement is said to be “in blank”; and if he adds a direction 
to pay the amount mentioned in the instrument to, or to the 
order of, a specified person, the endorsement is said to be “in fuU” 
[Sec. 16]. 


§ 9. Maturity: Cai,cui,ation oe Maturity. 

**The maturity of a promissory 
Maturity. note or bill of exchange is the date at 

which it falls due.** 

It is to be noted .that the question of maturity does not arise 
in the case of negotiable instruments payable *‘on demand” e.g., 
in the case of cheques, (which are alwa 3 rs payable on demand), 
or promissory notes and bills of exchange payable on demand (or 
at sight or on presentation). [See p. 236]. 
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Days of Grace: “Every promissory note or bill of ex- 
_ change which is not e^ressed "to be 

payable on demand, at sight or on pre¬ 
sentment is at maturity on the third day after die day on which 
it i» expressed to be payable’* [Sec. 22]. 

Illustration : Suppose a promissory note dated 1st February, 
1951 is in the following terms: "I promise to pay B the sum 
of Rs. 5000/- three months after date or after sight". The day 
on which the promissory note is expressed to be payable is 1st. 
May, 1951. But that is not ^e day on which it becomes mature 
ue., falls due. Three days of grace are idlowed, and the note 
becomes mature or falls due on 4th. May, 1951. 


Rules for Calculation: The rules for calculating maturi^ 
„ , , « 1 I X- a promissory note or bill of exchange 

Rufcs for CalculatK®: contained in Sntiofis 23. 24 <md 25 

of the Negotiable Instruments Act, 1881. 


“In calculating the date at which a promissory note or bill 

of exchange, made payable a stated 
Calculating maturity of number of months after date or after 
instrument payable so sight, or after a certain event, is at 
many months after date. maturity, the period stated shall be held 

to terminate on the day of the month 
which corresponds with the day on which the instrument is dated, 
or presented for acceptance or sight, or noted for non-acceptance, 
or pioiested for non-acceptance* or the event happens, or, where 
the instrument is a bill of exchange made payable a stated number 
of months after sight and has accepted for honour, with the day 
on which it was so accepted. If the month in which the period 
would teminate has no corresp^onding day, the period shall be 
held to terminate on the last day of such month. 


Illibstrations : 


(a) A negotiable instrument, dated 29th January, 1878, is made 
payable at one month after date.* The instrument is at maturity on the 
third day after the 28th February, 1878. 

(b) ‘A negotiable instrument, dated! 30th August, 1878, is made payable 
three months after date. The instrument is at maturity on the 3rd 
December, 1878. 

(c) A pronussory note or bill of exchange, dated 31st August, 1878, is 
made payable three months after date. The instrument is at maturity on 
the 3rd December, 1878.*' [Sec. 23]. 


“In calculating the date at which a promissory note or bill 

of exchange made payable a certain 
number of days after date or after sight 

STSS ^ " a event “ iBaturfty, 

the day pf the date, or of presentment 
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for acceptance or sight, or of pvotest for non-acceptance, or on 
which the event happens, shall be excluded” [Sec. 24]. 

“When the day on which a promissory note or bill of ex¬ 
change is at maturity is a public holiday, 
■ ^ maturity t^e instrument shall be deemed to be due 

® on the next preceding business day. 

Explanation .—The expression “public holiday” includes 
Sundays, New Year’s day, Christmas day: if, either of such 
days falls on a Sunday, the next following Monday: Good 
Friday; and any other day declared by the State Government, by 
notification in the Official Gazette, to be a public holiday” 
[Sec. 25]. 



CHAPTER II. 


Capacity, Authority and Liabii^ity op Parties. 

§ 1. Capacity of Parties. 

§ 2. Agency. 

§3. Liability of legal representative. 

§ 4. Liability of Maker of Pramissory Note. 

§ 5. Liability of Drawer of Bill or Cheque. 

16. Liability of Drawee of Cheque. 

§ 7. Liability of Acceptor of Bill of Exchange. 

§8. Liability of Indorser. 

§ 9. Liability of prior parties to Holder. 

§ 10 Discharge of Indorser’s liability. 

111. Holder’s right to duplicate of lost Bill. 


§ 1. Capacity of Parties. 

The capacity to incur liability as a party to a negotiable 

instrument is co-extensive with the 

Capacity. capacity to contract. [See Part I, 

p. 22]. 

“Every persqn capable of contracting, according to the law 
to which ^ is subject, may bind himself and be bound by the 
making'', drawing, acceptance, indorsement, delivery and negotia¬ 
tion of a promissory note, bill of exchange or cheque** [Sec. 26]. 

Minor: “A minor may draw, indorse, deliver and negotiate 
... ... a negotiable instrument so as to bind all 

Mmol's capaaty. himself". The Negotiable 

Instruments Act, 1881 does not prohibit a minor from being a 
party to a negotiable instrument, but a minor cannot be made 
liable as such. A Negotiable Instrument drawn or indorsed by a 
minor is such that though the jninor himself is not liable on it, all 
the other parties are liable. Illustration: Suppose A, a minor 
drawer^ draws a bill of exchange on B (drawee), and gives it to 
C (payee). C presents the bill to B for acceptance, and B 
accepts it; B (acceptor) will be liable though A (drawer), being 
a minor, was not liable. A minor’s capacity in respect of nego¬ 
tiable instruments may be compared with his capacity to contract 
in general. [Part I, pp. 22-^]. 

A 

Corporation: The capacity of a Corporation or Company 

to incur liability on a negotiable instru- 
ment dj^nds upon its constitution and 
nature of business [Sec. 26]. Tne Indian Companies Act, 1913 
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(I 


companies 


contains provisions relating to the powers of 
incorporated under that Act. [Part VII]. 

■ ■' • 

§ 2. Agfncy. 

A person possessing capacity to incur liability as a party to* 

a negotiable instrument may bind him' 
^ent must be autho ggjf jjg bound by an Agent whom he 

has duly authorised to act in his name. 
“Capacity” means the power to contract so as to bind oneself. 
“Authority” means the power to contract on belvalf of another so 
as to bind him. The Principal must confer prt^r authority on 
the Agent. The Negotiable Instruments Act provides that "a 
general authority to transact business and to receive and discharge 
debts does not confer upon an agent the power of accepting or 
indorsing bills of exchange so as to bind the principal”. Again, 
“an authority to drasv bills of exchange does not of itself import 
ar authority to indorse** [Sec. 27]. 

Liability of Agent: An agent who signs his name to a 
¥ ■ u-i ...• rvr A X negotiable instrument "without indi- 
la II les. Agen , eating thereon that he signs as agent, or 

that he does not intend thereby to incur personal responsibility, is 
liable personally on the instrument, except to those who induced 
him to sign upon the belief that the principal only would be held 
liable” [Sec. 28]. Illustrations: In the fqjlowing case, the 
personal liability of the agent is not excluded: “A J3ill of 
Exchange signed by A, Manager of B** In the following case, 
the personal liability of the agent is excluded: "A Bill of 
Exchange signed thus: P, by agent A’* 

§ 3. LiabiIvITy of LFGal. Rfpr^sFnTativk * 

A legal representative of a deceased person who signs his 

Of Leeal reDT^entative- ^ negotiable instrument "is 

^ ^" ' liable personally thereon unless he ex¬ 

pressly limits his liability to the extent of the assets received by 
him as such ”. [Sec. 29]. 


•§ 4. Liabii,ity of Maker of Promissory Note. 

In the absence of a contract tQ the contrary, the maker of a 
Of Maker promissory note is bound to pary the 

■ . * amount thereof at maturity according to 

the apparent tenor "of the promissory note. In default, such 
mdeer is bound to compensate any party to the promissory note for 
^^do.^or damage sustained by him« and caused by su(^ default. 

16 
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§ 5. Liability op Drawer of Pill or Cheque. 

The maker of S( bill of exchange or cheque is called the 

Of Drawer* drawer. *‘The drawer of a bill of 

’ exchange or cheque is hound, in case of 

dishdnour by the drawee or acceptor thereof, to compensate the 
holder, provided due notice of dishonour has been given to, or 
received by, the drawer” as required by law. [Sec. 30]. 

J 0. Liability of Drawee of Cheque. 

There is no drawee in the case of a promissory note. The 

r»r««r drawee of a bill of exchange has no 

ut urawee, liability unless he is an “acceptor”. We 

shall deal with the acceptor’s liability in the next section. 

The drawee of a cheque is always a banker. The banker 
"‘having sufficient funds of the drawer in his hands must pay the 
cheque when duly required so to dOi and, in default of such 
payment, must compensate the drawer for any loss or damage 
cau.sed by such default”- [Sec. 31.] [See Ch. V, § 1, p. 256]. 

5 7. Liability of Acceptor of Bill of Exchange. 

'I'here is no acceptor in the case of a promissory note or a 
^ . cheque. -There may be an acceptor only 

* «■ in the case of a bill of exchange. The 

following persons can be acceptors: (a) the drawee of a bill of 
exchange, (b) all or some of several drawees, (c) drawee in case 
of need, and (d) acceptor for honour. Where there are several 
drawees who arc not partners, each of them can accept for 
himself, but none of them can accept it for another without his 
authority.' 

In the absence of a contract to the contrary, the acceptor 
before tnaturity of a bill of exchange “is bound to pay the amount 
thereof at maturity according to the apparent tenor of the 
acceptance, and the acceptor .of a bill of exchange at or after 
maturity is bound to pay the amount thereof to the holder 
on demand”. In default of such payment, such acceptor is 
bound to compensate any party to the bill of exchange for 
any loss or damage sustained by him and caused by such 
default [See. 32]. 

“An. acceptor of a bill of exchange already indorsed is not 
relieved from liability by reason that such indorsement is 
forged, if he knew or had reason to bclieVe the indorsement 
to be forged when he accepted the bill”. [Sec. 41]. 

“An acceptor of a bill of exchange drawn in a fictitioti.s 
name and payable to the drawer’s order is not, by reason that 
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such name is fictitious, relieved* from liability to any holder in 
due course claiming under an indorsemet^ by the same hand 
as the drawer’s signature, and purporting to be jnade bv the 
drawer. ” [Sec. 42]. 

§ ' 8 . LiABii^iTY OF Indorser. 

“In the absence of a contract to the contrary, whoever 
nf TinHnnukr' indoTses ond delivers a negotudfU 

■* instrument before maturity, without, in 

such indorsement, expressly excluding or making conditional his 
own liability, is bound thereby to every subsequent holder, in case 
of dishonour by the drawee, acceptor or maker to compensate such 
holder for any loss or damage caused to him by such dishonour, 
provided due notice of dishonour has been given to, or received 
by, such indorser as hereinafter provided. 

Every indorser after dishonour is liable as upon 'an 
instrument payable on demand.” [Sec. 35]. 


§ 9. Liability of Prior Parties to Holder 

Bvery prior party to a negotiable instrument is liable thereon 
rve • to q holder in due course until the 

pnor pa les. instrument is duly satisfied. [Sec. 36]. 

The maker of a promissory note, the drawer of a cheque, the 
drawer of a bill of exchange until acceptance, and the acceptor 
are, in the absence of a contract to the contrary, respectively 
liable thereon as principal debtors, and the other parties thereto 
are liable as sureties for the maker, the drawer or the acceptor, 
as the case may be [Sec. 37]. As between the partfes liable 
as sureties, each prior party is, in the absence of a contract 
to the contrary, also liable thereon as a principal debtor in 
respect of each subsequent party (and are thus not co¬ 
sureties) [Sec. 38]. 


Illustration : 

• Suppose A draws a bill of exchange on B to the order of C. 
B accepts it. C indorses it to D; then D indorses it to E. A is 
the drawer; B is the drawee, and after acceptance, becomes the 
acceptor; C is the payee; C the payee on indorsement to D 
becomes the indorser, and D becomes the indorsee; D in turn 
becomes the indorse!* in relation to B the indorsee. E is the 
yhoider in due course"’. A, B» C and D are all prior parties in 
relation to E. T^ey are all liable to E until the bill is satisfied. 
If payment is not made, E can sue A,-'B, C and D, all or any of 
them. 
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As between E and B (the acceptor), B is the principal debtor, 
and A, C and D are his sureties. As between £ and A (drawer 
before acceptance) A is the principal debtor, C and D are his 
sureties. As between £ and C, C is the principal debtor and D 
is his surety. 

As between A and C, A is liable as principal debtor, and C 
is surety; as between C and, D, C is the principal debtor, and D is 
his surety. , 


§ 10. Discharge of Indorser's Liability. 

“When the holder of a negotiable instrument, without the 
. consent of the indorser, destroys the 

indorser’s remedy against a prior party, 
the indorser is discharged from liability to the holder to the same 
extent as if the instrument had been paid at maturity.” 
[Sec. 40]. 


Illustrations : 

A is the holder of a bill of exchange made payable to the 
order of B, which contains the following indorsements in blank:— 

First indbrsement, “B”. 

Second ini^orsement, “Peter Williams’'. 

Third indorsement, "Wright & Co.” 

Fourth indorsement, “John Rozario”. 

This bill A puts in suit against John Rozario and strikes out, 
without John Rozario’s consent, the indorsements by Peter 
Williams, and Wright, & Co. A is not entitled to recover any¬ 
thing from John Rozario. 


§ 11. Holder’s Right to Duplicate of Lost Bill. 

“Where a bill of exchange has been lost before it is overdue, 
Ts- I.,. . j 1 - . tbe person who was the holder of it may 

Rig t to^ dup icate. apply to the drawer to give him another 

bill of the same tenor, giving security to the drawer, if required, 
to indemnify him against all persons whatever in case the bill 
alleged to have been lost shall be found again.' 

If the drawer on,request as aforesaid refuses to give 
such duplicate bill, he "may be compelled to do so.” [Sec. 45-A]. 



CHAPTER III. 
Negotiation. 


§ 1. Delivery. 

f 2. Negotiation by Delivery. 

3. Negotiation by Indorsement. 

§ 4. Effect of Indorsement. 

15. Who may negotiate. 

§ 6. Conditional Indorsement. 

§7. Partial Indorsement. 

§8. Instruments obtained by unlawful means or consideration. 
S 9. Instruments acquired after dishonour ot after maturity. 
§10. Duration of negotiability. 


§ 1. Delivery. 


Delivery. 


‘Delivery*’ means transfer of 
possession, actual or constructive, 
from one person to another. 


The “making”, “acceptance” or “indorsement” of a 

negotiaUe instrument is completed by 


Making, Acceptance & 
Indorsement require deli¬ 
very. 


Who can deliver. 


-ddlivery. In other wprds, a negotiable 
instrument is not made or accepted 
or indorsed at all, unless it is delivered 
to the proper person. Suppose a person signs a promissory note, 
and keeps it with himself; he cannot be said to have made a 
promissory note; only when it is delivered to the payee that the 
promissory note is made. The same thing applies to •the accep¬ 
tance and indorsement of a negotiable instrument. Before 
delivery, the contract is incomplete and revocable. 

Who can deliver: As between parties standing in 

immediate relation delivery to be 
effectual must be made by the party 
making, accepting or indorsing the instrument or by his duly 
.authorised agent. Illustration: Suppose A makes a promissory 
note in favour of B; A is the maker, and B is the payee; the maker 
and the payee stand in immediate relation to each other. Delivery 
of the promissory note must be made by A, or his duly authorised 
agent, to B. 

• 

Conditional delivery: Delivery may be shown to have 

delivery conditional or for a ssfiiM purpose 

^ only, and not for the purpose of 
transferring absolutely the property in the instrument. Thus 
it tn^ be shown tl|at an instrument is delivered to a person 
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on condition that it is not to takb effect except in a certain event, 
or for a special purpose. But if the negotiable instrument be in 
the hands of a holder in due course, it will be conclusively 
presumed that there has been unconditional delivery by all the 
parties prior to him so as to make them liable to him. 


§ 2. Negotiation by Delivery. [Sec. 47]. 


Negotiation by simple 
delivery. 


A Negotiable Instrument 
able to bearer” is negotiable by 
delivery thereof. 


“Negotiation” means a transfer by which the transferee 
becomes the “Holder^’ of the instrument ue., the transferee 
becomes entitled in his own name to the possession thereof, and 
to receive or recover the amount due thereon from the parties 
thereto. [See Ch. I, § 7, p. 236]. The mode of negotiation of 
an instrument “payable to bearer** is simple delivery. Illustration: 
Suppose a Cheque is drawn payable to A or bearer. A delivers 
it to B. This amounts to negotiation, and B becomes the holder 
of the Cheque. 


§ 3. Negotiation by Indorsement. 

A Negotiable Instrument "pay- 
Negotiation by indorse- able to order” is negotiable by the 
ment & delivery. ^ 'holder by indorsement and delivery 

thereof. [Sec* 48]. 

“Indorsement^* means signing a negotiable instrument for the 
purpose of negotiation [See Ch. I, § 8, p. 237]. Mere indorse¬ 
ment, however, does not amount to negotiation of a negotiable 
instrument “payable to order”; there must be “delivery” also. 
The mode of negotiation of a negotiable instrument “payable to 
order** is that the holder “indorsed* it and “deliver^’ it to the 
indorsee. Suppose the holder of a negotiable instrument “payable 
to order” dies after indorsement but before delivery, the negotia¬ 
tion is not complete, and his legal representatives cannot negotiate 
such an instrument by delivery only. [Sec. 57]. 

The indorsement may be “in blank” or “in full”. [See Ch. I, 
§ 8, p. 237], The indorsee, in case of indorsement “in blank”.' 
may convert it into an indorsement “in full” by writing above the 
indorser's signature a direction to pay to any other person as 
indorsee. 

ft 

c 

§ 4b Eppect of Indorsement. [Sec. 50]. 

Indorsements may be wth, or 
Effect of indoiBement. without, words restricting further 

indorsement. 



INDORSEMENT 


247 


An indorsement of a negotiable instrument, without words 
testricU^ further indorsement, followed by delivery, transfers 
to the indorsee the property therein with ^he right of further 
negotiation. Suppose the holder of a negotiable instn|ment 
indorses the instrument, and delivers it to another person. The 
effect is that the property in the instrument vests in that other 
person, and that person has the right to negotiate it. 


Illustrations : 

B signs the following indorsexnents on- different negotiaUe instruments 
payable to bearer:— 

(a) "Pay C; 

(b) "Pay C, value in account with the Oriental Bank"; 

(c) "Pay the contents to C, being part of the consideration in 

a certain deed of assignment executed by C, to the 
indorser and others". 

The effect of thesa indorsements is that the property in the instru¬ 
ments vests in C, and C has the right of further negotiation. 


An Indorsemerit 


Restrictive 

ment. 


Indorse- 


may, however, be tvith words restricting 
further indorsemetit - The indorsement 
may, by express words, restrict or 
exclude the right of negotiation, or 
merely constitute the indorsee an agent to indorse the instrument 
or to receive its contents for the indorser or for sorfte other 
specified person. This is known as ^'Restrictive Indorsement.’^ 


Illustrations : 

B signs the following indorsements on different negotiable instruments 
payable to bearer:— 

(i) "Pay the contents to C only"; 

(ii) "Pay C for my use”j 

(iii) "Pay C or order for the account of B”; 

(iv) "The within must be credited to C”. 

The effect of these indorsements is that the property in the instru- 
■ ment vests in C but they exclude the right of further 

negotiation by C. 

■ 


§ $. Who May Negotiate [Sec. 51]. 

If the ne^gotiability of a negotiable instrument has not been 
. . restricted or excluded, a maker, drawer 

Who may neg(Xiate. lawful possession and holder 

ther.eof), and a payee and indorsee (when holder thereof) may 
indorse and negotiate such instrument. Illustratton : A draws 
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a cheque in the following terms: “Pay to self or order"; 
A (drawer) may indorse and negotiate the cheque. Again, A 
draws a cheque in the following terms: “Pay to B or order"; B 
(payee) may indorse and negotiate the cheque. 


§ 6. CoNDitioNAL Indorsement. [Sec. 52]. 

A **Conditioiial Indorsement** means an indorsement in 

^ j*.* 1 T j . which the indorser in express words 

CondiboMl Indoraement. liabUity thereon or 

makes such liability or the right of the indorsee to receive the 
amount due thereon depend on the happening of a specified event, 
although such event may never happen. Illustration'. Suppose 
A, the indorser of a negotiable instrument, signs his name adding 
the words, '"without recourse'*, he incurs no liability upon this 
indorsement. Thus a person who indorses and delivers a nego¬ 
tiable instrument may exclude his own liability or make his 
liability conditional. This is not to be confused with “Restrictive 
Indorsement”. A "Restrictive Indorsemenf* [§ 4] restricts the 
negotiability of the instrument while a "Conditional Indorsement?* 
excludes or limits the liability of the indorser. 


Partial Indorsement. 


§ 7. Partial iNpoRSEMENT [Sec. 56]. 

A "Partial Indorsonent** means an indorsement which 

purports to transfer to the indorsee a 
part only of the amount payable, and 
does not indorse the entire instrument. A Partial Indorsement 
does not operate as a negotiation of the instrument. It merely 
authorises the indorsee to receive payment of the amount specified. 
If, however, the part amount is paid, a note to that effect may be 
made on the instrumennt, which may then be negotiated for the 
balance. 


§ 8. Instruments obtained by Unlawful Means or 
Consideration. [Sec. 58]. 

A negotiable instrument may be lost and found by a person 

et “on iSpt&i. obtained by mrans of an ofertce 

theft), or fraud, or for unlawful con¬ 
sideration (e.g., future illicit cohabitation). 

The question is—^What is the effect of loss, ertme^ unlawful 
•nme comidemtion on the negotiation of gn 

^ instrument? In other words, three 

questions arise: (1) What is the position of the finder of dl 04 t 

' i 
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instrumefit or the person who obtains it by means of an offence 
or fraud or for unlawful consideration? (2) What is^the positior 
of the rightful owner? and (3) What is the position of tf^ tfrans- 
feree? Let us consider these questions one by one. 


(1) Position of the finder of a lost instrument etc: The 

_ . finder of a lost instrument the person 

Posibon o( F«,d€r; ^ ^ 

person who obtained the instrument for unlawful consideration 
hai'e no right to receive or recover the amount due on the 
instrument. 


(2) Position of the rightful owner: The rightful owner 

„ - is entitled to act back the lost instrument 

Of Omier, ^ 

received payment from a transferee, the 
rightful owner can always recover from the finder the money so 
received. Where a bill of exchange has been lost before It is 
overdue, the holder has the right to get a duplicate copy from the 
drawei. (See Ch. II, § 11, p. 244]. The holder should notify 
all parties liable on the bill about the loss; he must apply to the 
drawee for payment at maturity, and if the drawee refuses, he 
must give notice of dishonour to all the parties liable. 


(3) Position of the transferee: If Ae instrument be 
rt ^ t “payable to bearer^* a hono fide 

osi ion o ramferfee. transferee for valuable consideration 


without notice acquires a valid title to the instrument even against 
the rightful owner, and he can retain the instrument as against the 
rightful owner, and is also entitled to receive and recovor payment 
from parties liable on the instrument. If, however, the instrument 
be “payable to order*', even such a transferee acquires no title to 
the instrument. Illustrations : Suppose A, the rightful owner of 
a bill of exchange, loses it, and B finds the instrument. C is a 
transferee in good faith for consideration without notice of the 
loss. The instrument is “payable to bearer’*. C acquires a valid 
title even as against A. If, on the other hand, the bill be “paycd^le 
’ to order*’, C docs not acquire a valid title. The reason is that a 
bill of exchange “payable to order” can only be negotiated by 
indorsement and delivery. Now the person who obtains such a 
bill by unlawful means or for unlawful consideration can purport 
to "negotiate it only, by forging an indoreemennt. But a forger 
camiot confer any valid title on any one, even on a bona fide trans¬ 
feree for value without notice. It may be noted that if an instru¬ 
ment be “payable to bearer”, the question of forgery does not arise 
at all because sud) an instrument can be negotiated by delivery 
only. 
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‘*Forgery’\ 

Forgery. 


The effect of* “Forgery” on the making and 
, indorsing of a negotiable instrument will 
be considered in Ch. V, § 2, p. 257. 


§ 9. Instruments Acquired After Dishonour or After 
Maturity. [Sec. 59]. 

The holder of a negotiable instrument who has acquired it 

Acbuisition after dis- ffi^rity” 

honSr Sr matSritJ. ^ only, as against the other parties, 

the rights thereon of his tramferor. 
Suppose the holder of an instrument after dishonour in breach 
of faith indorses the instrument to another, the indorsee cannot 
recover the amount because his transferor could not do so. 
Illustration-. Let us take the following illustratidn to explain the 
position of a holder who acquires an instrument “after maturity^’. 
Suppose A accepts a bill of exchange drawn by B, and deposits 
with B certain goods as a collateral security for the payment of 
the bill. The acceptor A further agrees that the drawer B shall 
have the power to sell the goods, and apply the proceeds in 
di.scharge of the bill if the bill be not paid at maturity. The bill 
not having been paid at maturity, B sells the goods and retains 
the proceeds, but in breach of faith indorses the bill to C. In 
this case, C’s title, is the same as the title of B. If C sues A for 
payment, A can resist C on the ground that the money due on 
the bill'has already been recovered by B. But if it had not been 
an overdue bill, and C were a hona fide transferee of the bill for 
value without notice before maturity, C could have recovered 
the amount from A even though the money had already been 
recovered*^by B. 


Exception in the case of "Accommodation Instruments”: 

A j T In the case of an “Accommodation bill 

Accommodation Instni- 

mpn fn note , PH defect in the title 

of the' transferor aoes not affect the 
holder even after maturity. An "Accomodation Bill or Note* 
may be explained by an illustration: Suppose A draws a bill 
payable to himself on B. B accepts the bill without considera-' 
tion to accommodate A i.e., to enable A to raise money by 
negotiating the bill in the market. Here though B accepts the 
bill, A is.primarily liable on it; moreoveri A cannot demand 
payment from B. Sudi>a bill is called an “Accommodation Bill”. 
Now, in the above illustration, if the bill is transferred by A 
to C who takes it in good faith for valuable consideration, C 
can claim pa 3 mient from B, even though C has acquired the bill 
after maturity, notwithstanding the fact that A could not, at the 
■date‘of transfer, recover anything from B. Thus the defect in 
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the title of the transferor A d6es not affect the title of C, the 
transfe^ree after maturity; in the case of an, Accommodation Bill. 

> 

§ 10. Duration of Negotiability. [Sec. 60]. 

negotiable instruanent may be negotiated (except by the 
^ . maker, drawee or acceptor after matu> 

™ rity) imtil payment or satisfaction 

thereof by the maker, drawee or acceptor at or after maturity, 
but not after such payment or satisfaction”. 



CHAPTER IV. 
Prusentment, 


§1. Presentment for acceptance. 

$ 2. Presentment for sight. 

§3. Presentment for payment. 

14. Presentment where unnecessary. 

Presentment may be for acceptance, or for siffht or for 
payment, 

§ 1. Presentment eor Acceptance. [Sec. 61]. 

Presentment for acceptance does not apply to promissory 

Presentment for accep- f Nor does it apply to 

tance; oills of exchange payable on demand or 

payable on a fixed date. Presentment 
for acceptance is necessary only in case of a bill of exchange 
payqhle "after sighf’. 

The object of presentment for acceptance of a bill of ex¬ 
change payable “after sight” is to render the drawee a party liable 
thereon, and to fix the maturity of the instrument. 

A‘bill of exchange payable “after sight” must be presented 
to the drawee thereof for acceptance by a person entitled to 
demand acceptance. If no time or place is specified in the bill 
for presentment, it must be presented to the drawee if he can, 
after reasonable search, be found, within a reasonable time, and 
in business hours, on a business day. If the bill is directed to 
the drawee at a particular place, it must be presented at that place. 

Tf, at the due date, the drav/ee cannot, after reasonable search, 
be found, the bill is dishonoured for non-acceptance. 

In default of presentment for acceptance, when necessary, 
no party thereto is liable thereon to the person making such 
default. 

Drawee's time for deliberation'. “The holder must, if so 
required by the drawee of a bill of exchange presented to him 
for acceptance, allow the drawee forty-eight hours (exclusive 
of public holidays) to consider whether he will accept it” 


§ 2. Presentment for Sight. [Sec. 62]. 

A Promissory note, payable at a certain period after sight, 

must bc prcscntcd to the maker thereof 
* * “for sight” i.e., it nmst be exhibited to 
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the maker. Such presentment must be done within a reasonable 
time, and in business hoursi on a business day. 

' 'I ■’ 

In default of such presentment no party thereto is liable 
thereon to the person making the default. 


§ 3. Presentment for Payment. [Sec. 64], 


All the three kinds of negotiable instruments iriz., promissory 

for oavmpnt exchange and cheques, 

^ ' must be presented “for payment”. 

Promissory notes are to be presented for payment to the maker; 
bills of exchange must be presented for payment to the acceptor; 
and cheques are to be presented for payment to the drawee 
banker. In default of such presentment, other parties thereto are 
not liable thereon to such holder. An exception to this rule is 
that where a promissory note is payable “on demand”, and is not 
payable at a specified place, no presentment for payment is neces¬ 
sary to charge the maker thereof. 


The following rules must be 
Rules: observed in cases of presentment for 

payment. 

(a) Hours of presentment: Presentment for payment must 
be made during the usual hours of business, and, if at a banker’s, 
within banking hours [Sec. 65]. 

(b) Presentment of instrument payable after date: j A pro¬ 
missory note or bill of exchange payable at a specific period after 
date or sight thereof, must be presented for payment at maturity 

[Sec. 66]. 

(c) Presentment of Note payable by instalments^: A pro¬ 
missory note payable by instalments must be presented for 
payment on the third d^ after the date fixed for payment of 
ea^ instalment [Sec. 67]. 

(d) Presentment for paytnent at specified place: A negoti¬ 
able instrument made, drawn or accepted payable at a specified 
place and not elsewhere must, in order to charge any party 
thereto, be presented for payment at that place [Sec. 68]. If 
.such instrument is not made payable at a specified place* it must' 
be presented for payment at the place of business or at the usual 
residence; if there is no known place of business or residence, 
presentment may be made whereever the person concerned may 
b€ found. 

(e) Presentment of cheque: In order to charge the drawer, 
a cheque must be presented to the bank before the relation 
between the drawer and the banker has been altered to the pre¬ 
judice of the drawer. In order to charge any person exc^ the 
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drawer, the cheque must be presented for payment within a 
reasonable time [Sec*. 72 & 73]. [See Ch. V, § 1(d). p. 256]. 

(f) Presentment of instrument on demand'. Negotiable 
instrubients payable "on demand” must be presented for pa}nnient 
withici a reasonable time. [Sec. 74.] 

(g) Presentment by or to agent, legal representative and 
assignee: Presentment may be made by or to the agent, or 
legal representative (in case of death) or the assignee (in case 
of insolvency) [Sec. 75.] 

(h) Excuse for delay: Delay in presentment is excused 
if caused by circumstances beyond the control of the holder e.g., 

war [Sec. 75A.] 

§ 4. Presentment where Unnecessary. [Sec. 76.] 

Presentment unneces- No presentment is necessary in 

saiy: the following cases:— 

“(a) if the maker, drawee or acceptor intentionally 
prevents the presentment of Jthe instrument, or, 

if the instrument being payable, at his place of business, he 
closes such place on a business day during the usual 
business hours, or, 

if the instrument being payable at some other specified 
place',' neither he nor any person authorised to pay 
' it attends at such place during the usual business 
hears, or, 

if the instrument not being payable at any specified place, 
he cannot after due search be found; 

(b) as against any party sought to be charged therewith, 

if he has engaged to pay notwithstanding 
non-presentment; 

(c) as against any party if, after maturity, with knowledge 

that the instrument, has not been presented— 

he makes a part payment on account of the amount 
due on the instrument, 

or promises to pay the amoimt due thereon in 
whole or in part, or otherwise Waives his right 
to take advantage of any default in presentment 
for paionent; 

(d) as against the drawer, if the drawer could not suffer 

damage from the want of such presentment.” 



CHAPTER V. 

Dischakgb from Liability on Notes, Bills and Cheques. 

§ 1. Different ways of discharge froin liability: 

(a) By cancellation; 

(b) By release; 

(c) By payment; 

(d) By default of the Holdier; 

(e) By material alteration. 

Note: Discharge of Instrument and Discharge of Parties. 

§2. Protection to Banker for payment upon unauthorised indorsement: 
Forged indorsement. 


§ 1. Different ways of Discharge from Liability. 

The maker, drawer, acceptor or indorser respectively of a 

negotiable instrument is liable for 
* ' ^ ■ payment to the holder. This liability 

may he discharged in the following ways :— 

(a) By cancellation: The maker, acceptor or indorser 

CaTi«*ilatinn- ^ negotiable instrument is discharged 

' ' from liability thereon tp a holder thereof 

who cancels such acceptor’s or indorser’s name with intent to 
discharge him, and to all parties claiming under such fiolder. 
[Sec. 82(a)]. Illustration', Suppose A (drawer 7 draws a bill 
of exchange on B (drawee) in favour of C (the payee-holder). 
B accepts and signs his name on the bill. Then C cancels B’s 
signature. The effect of this cancellation is that A tfie drawer 
and B the acceptor are discharged from liability to C and parties 
claiming under C. 

■ (b) By release: The maker, acceptor or indorser res- 
... _ , pectively of a negotiable instrument is 

^ discharged from liability thereon to a 

holder thereof who otherwise discharges such maker, acceptor 
jjt indorser, and to all parties deriving title under such holder 
after notice of such discharge. [SecL 82(b)]. Illustration : If 
the holder accepts part payment in discharge of the full amount, 
other parties deriving title under such holder are bound by the 
release provided they get notice of such djscharge. 

(e) By payment: The maker, acceptor or indorser 
t \ 4 . respectively of a negotiable instrument 

(c) Payment. ^ discharged from liability thereon to 

all parties thereto if the instrument is “payable to bearer”, or,has 
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been indorsed “in blank”, and such maker, acceptor or indorser 
makes payment in due course of the amount thereon. 
[Sec.82(c)]. '‘Payment in due course** means payment in 
accordance with the apparent tenor of the instrument in good 
faitji and without negligence to any person in possession thereof 
under circumstances which do not afford a reasonable ground for 
believing that he is not entitled to receive payment of the amount 
therein mentioned. [Sec. 10]. Thus payment must be to the 
holder or his agent. 


(d) By default of the Holder: Parties may be discharged 

from liability in some cases on 
account of the default of the holder. 


(d) Holder's default. 


(1) “if the holder of a bill of exchange aJlcnus the drawee. 

more than 48 hours, exclusive of public holidays, to 
cofisidcr whether he will accept the satne [See 
p. 252J, all premous parties not consenting to such 
cdlozvance are thereby discharged from liability to 
such holder*’. [Sec. 83]. 

(2) “Where a cheque is not presented for payment zvithin 

a reasonable time of its issue, ami the drawer or 
person on zvhose account it is drawn had the right, 
at the time when presentment ought to have been 
made, as between himself and the banker, to have 
the*cheque paid and suffers aetual damage through 
the delay, he is discharged to the extent of such 
damage, that is to say, to the extent to which such 
drawer or person is a creditor of the banker to a 
larger amount than he would have been if such 
cheque had been paid. 

"In determining what is a reasonable time, regard shall b: had 
to the nature of the instrument, the usage of trade and 
of bankers, and the> facts of the particular case. 

"The holder of the cheque as to which such drawer or person 
IS so discharged shall be a creditor, in lieu of sudi arawer 
or person, of such linker to the extent of such discharge 
and entitled to recover the amount from him. 


“Ilhistratiom: 

\ 

(i) A draws a cheque for Rs. 1,000, and, when the cheque oi^t 
to be presented, has funds at the bank to meet it. Tne 
bank fails before the cheque is presented'. The drawer is 

> discharged, but the holder can prove against the bank for 
the amount of the c^ue. 

(ii) A draws a cheque at Umballa on a Bank in Calcutta. The 

bank fails before the cheque could be presented in ordinary 
course. A is not discharged, for he has imt ^ered actual 
damage through any delay in presenting -the cheque.” 
[Sm. 84]. . . 
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(3) If the holder agrees to a qualified or limited accep¬ 
tance, all previous parties whose consent is not 
" obtained to such acceptance are discharge^ as 
against the holder and those claiming under him. 

[Sec. 86]. 

(e) By material alteration: An alteration may be 

(e) Material altetetion. “ a material alteration if there 

IS an alteration m date, or time of 
payment or place of Payment, alteration in the amcnmt payable 
etc. A anaterial alteration of a negotiable instrument renders the 
instrument void as against all who are parties to the instrument 
at the time of making such alteration and do not consent thereto, 
unless it was made in order to carry out the common intention of 
the original parties. [Sec. 87]. 


Note: Discharge of Instrument and Discharge of Parties. 

'i:>ischarge** means either the end of the life of the instrument 
or the release of a party to the instrument from his liability in 
respect of it. 

In a negotiable instrument, e.g., a bill of exchange, there are 
, * T * several parties e.g . drawer, drawee, 

ment & of Paitv acceptor, payee, indorser etc. An ins¬ 

trument to which there are several 
parties is in reality not one contract, but a s^ies of contracts 
gathered round the principal contract which is that e g, between 
the acceptor and the holder of a bill at maturity. Vow the com¬ 
pletion of the principal contract {e.g., when the acceptor makes 
payment to the holder in due course) discharges the instrwment 
and the subsidiary contracts also {eg., between the drawer and 
the holder, or between the drawer and the acceptor) but the 
dissolution of the subsidiary contracts does not discharge the 
instrument but merely discharges the parties liable in respect of 
the‘subsidiary contracts. Illustration'. Suppose the holder of a 
cheque does not present it to the banker within a reasonable time- 
and the relation between the drawer and the banker is altered to 
the prejudice of the drawer, and the drawer suffers damage for 
Jhe delay, the drawer is discharged from all liability to the holder; 
the cheque however is not discharged; the holder would be 
entitled to recover'the amount from the banker. [See p. 256]. 


§ 2. •Protrction to. Banker for Payment upon Unautho¬ 
rised Indorsement: Forced Indorsement. 

**Where a cheque 'payable to, order^ purports to be indorsed 
by or on behalf of the payee, the dranaee is discharged by payment 
in due course*. [Sec. 85]. 

17" 
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This section gives protection to the banker honouring 

F«ged Indonuient. ■ i» t*<> t*.. 

“ (a) where the indorsement of the payee 

is forged; and (b) where the agent of the payee without his 

aut^tority indorses it on behalf of the payee. This provisicm 

appears to be based on the ground that the banker is not expected 

pr required to know the signature of the payee or indorsee* and 

hence the law protects the banker in case of forged indorsements. 


Payment of Forged Cheques. 


The question we now consider is whether the banker is 
. protected if he pays the amownt af a 

g uieq . cheque in which t^ drawer's signature 

is forged The answer is that, ordinarily, the banker is not 
protected, and in case of such payment, the banker must suffer 
loss, and not the drawer. 


The banker who pays the money upon a cheque in which 
the signature of the drawer is forg^ is not prot^ted, unless 
the forgery is the direct and proximate effect of the drawer’s 
negligence. What may amount to such negligence depends 
on the facts and circumstances of each case. Illustrations: (a) 
Where a drawer draws a cheque on his banker for Rs. 50/- 
carelessly leaving a blank space before the words and figures 
“fifty”, and the holder filling it up as “five hundred and fifty", 
the bahk paying the amount in due course can debit the amount 
to the drawei^ account. In this case, the forgery is the direct 
zesult of the drawer's negligence, (b) But suppose the drawer did 
not take sufficient care of die custody of the cheque, book and the 
rubber stamp used on the cheques, and some one obtains a cheque, 
stamps it with the rubber stamp, forges the drawer’s signature, 
and presents it to the banker for payment, and the banker pays 
the amount of the cheque. The banker would not be protected. 
The banker would be liable for the loss, and not the drawer. A 
banker cannot debit his customer’s account with the amount of the 
cheque if the customer’s signature on the cheque is forced because 
such an .order is not the order of the customer. It is the duty 
of the banker to be acquainted with the signature of the customer. 


It may be noted that in Sec, 85 of the Negotiable Instruments 
B. ... . . Act, 1881, there is a provision in the 

English Act. ^ regarding the effect ^ of an 

unauthorised indorsement but there is no specific provision in the 
Act regarding the effect of a cheque in which the si^ature of 
the drawer is forged. Such a provision is contained in Sec. 24 
of the (English) oE Exchange Act. 1882, which runs as 


follows:— 
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"'Subject to the provisionf of this Act, where o signature 
on a hill is forged or placed •thereon without the 
authority of the person whose signature it purports 
to be, tfie forged or unauthorised signature is welly 
inoperative^ and no right to retain the bill or give a 
discharge therefor or to enforce payment thereof 
against any party thereto can be acquired through 
or under that signature, unless the party against 
whom it is sought to retain or enforce payment of 
the bill is precluded from setting up' the forgery or 
want of authority: 

Provided that nothing in this section shall affect the 
ratification of an unauthorised signature not 
amounting to a forger/'. 



CHAPTER VI. 

Dishonour. 


§ 1. Dishonour by nm-aoceptance. 

§2. Dishonour by non-payment. 

§ 3. Dishonour b^ drawee in case of need. 

§4. Notice of Dishonour. 

A negotiable instrument may be dishonoured by 
non-acc^tance (where acceptance is necessary e.g, in the case 
of a bill of exchange payable after sight) [See p. 236], or by 

non-payment. 

§ 1. Dishonour by Non-Accrptance. [Sec. 91]. 

A bill of exchange is said to be 
Non-acceptance. dishonoured by non-acceptance in the 

following cases:— 

(1) When the drawee, or one of several drawees not 

being partners, makes defauU in acceptance upon 
being duly required to accept the bill; 

(2) Wheft presentment is excused and the bill is not 

' accepted; 

(3) Where the drawee is incompetent to contract, or the 

acceptance is qualified, the bill may be treated as 
dishonoured. 

It rrfay be noted that there is no question of a promissory 
note or a cheque being dishonoured by non-acceptance, for the 
simple reason that no acceptance is required in the case.s of such 
instruments. 


§ 2. Dishonour by Non-PaVmrnt. [Sec. 92]. 

A promissory note, bill of exchange or cheque is said to 
^ ‘ be dishonoured by non-payment when 

the maker of the promissory note,' 
acceptor of the bill, or drawee of the cheque »makes default in 
payment upon being duly required to pay the same. 

§ 3. Dishonour by Drawi^r in Case or Nrrd. 


If a drawee in case of need is mentioned in the instrument, 
b, beholder must present it for acceptance, 

jn Qeed. and for payment, as the case may be, to 

such drawee. If that be not done, the 
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drawer cannot be made liable on* the instrument A bill may be 
dishonoured by non-acceptance or dishonoured by non-payment 
in case the drawee in case of need refuses to'accept the instrument 
or to pay after acceptance. 


§ 4. Noticu of Dishonour. 

A. By whom and to whom Notice should be given. [Sec. 93]. 


‘‘When a promissory note, bill of exchange or cheque is dis- 
_ . p . ,_ honoured by non-acceptance or 

noti« tJte non-pa™ent, holder th»eof w some 

party thereto who remains liable thereon, 
must give notice that the instrument has been so dishonoured to 
all other parties whom the holder seeks to make severally liable 
thereon, and to some one of several parties whom he seeks to 
make jointly liable thereon. 


Nothing in this section renders it necessary to give notice'to 
the maker of the dishonoured promissory note or the drawee or 
acceptor of the dishonoured bill of exchange or cheque”. 


B. Mode in which notice may be given. [Sec. 94]. 


“Notice of dishonour may be given to duly authorised a^/ent 

Mode of Bivine notice required to 

® ® be given, or, where he has died^ to his 

legal representative, or where he has been declared an insolvent, 
to his assignee; may be oral or written; may, if >^itten, be sent 
by post; and may be in any form; but it must inform the party 
to whom it is given, either In express terms or by reasonable 
intendment, that the instrument has been dishonoured, and in 
what way, and that he v/ill be held liable thereon; and it must be 
given within a reasonable time after dishonour, at the place of 
business or (in case such party has no place of business) at the 
residence of the party for whom it is intended. 


If the notice is duly directed and sent by post and miscarries, 
such miscarriage does not render the notice invalid”. 

C When notice of Dishonour is unnecessary. [Sec. 96]. 

When notice unneces- “No notice of dishonour is 

sary: , necessary— ^ 

(a) when it is dispensed with by the party entitled 

thereto; 

(b) in oVder to charge the drawer when he has counter¬ 

manded payment; 
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(c) when the party chained could not suffer damage for 

want of notice: 

i ' 

(d) when the party entitled to notice cannot after due 

search be found; or the party bound to give notice 
is, for any other reason, unable without any fault of 
his own to give it; 

(e) to discharge the drawers when the acceptor is also 

a drawer; 

(f) in the case of a promissory note which is not nego¬ 

tiable; 

(g) when the party entitled to notice, knowing the facts, 

promises unconditionally to pay the amount due on 
the instrument. 



CHAPTER VII. 


Noting and Protest. 


! 1. Noting. 

2. Protest. 

3. Protest for better security. 

§ 1. Noting. [Sec. 99]. 

“When a promissory note or bill of exchange has been dis- 

honoured by non-acceptance or non- 
payment, the holder may cause such 
dishonour to be noted by a notctry public upon the instrument, or 
upon a paper attached thereto, or partly upon each. 

Such note must be made within a reasonable time after dishonour, and 
must specify the date of dishonour, the reason, if any, assigneidl for such 
dishonour, or, if the instrument has not been expressly dishonoured, the 
reason why the holder treats it as dishonoured, and the notary's charges". 


§ 2. Protest. [Sec. 100]. 

“When a promissory note or bill of ^change has been 
p dishonoured by not^acceptance or 

non-payment, the holdehmoy, within a 
reasonable time, cause such dishonour to he noted oiw certified 
by a notary public. Such certificate is called a protest.** 

§ 3. Protest for Better Security. [Sec. 100]. 


Protest for better secu 
rity. 


“When the acceptor of a bill of exchange has become 

insolvent, or his credit has been publidy 
impeached, before the maturity of the 
bill, the holder may, within a reasonable 
time, cause a notary public to demand better security of ^ the 
acceptor and on its ^ing refused may, within a reasonable time, 
cause such facts to be noted and certified as aforesaid. Such 
certificate is ciClled a protest for better security**** 


• The distinction between Noting and Protest may be stated 
thus: "Noting” istthe preliminary step*to “Protest”. .“Noting” 
is made on the negotiable instrument by the notary public by way 
of memorandum; while a “Protest” is a formal certificate drawn 
up later on the basis of Noting. **Protesf* thus is butt an 
amplification of “NoHngf*. 
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“Notary public”: ^Notary public* includes also any 
person appointed by the State Government to perform the 
functions of a notafy public under this Act” [Sec. 3]. The 
State Government has the power to appoint Notary public 
and ^ to make rules for the guidance and control of notary 
public. [Secs. 138 & 139]. 



CHAPTER VIII. 


Crossi;d Chkques. 

§ 1. Cheques crossed generally and specialty. 

I. Cheques crossed generally. 

II. Cheques crossed specially. 

§ 2. Crossing after issue of Cheques. 

§3. Effect of Crossing of Cheques. 

§ 4. Cheques bearing "Not negotiable”. 

[Note: ^‘A ‘Cheque’ is a bill of exchange drawn on a 
specified banker and not expressed to be payable otherwise than 
on demand.” [Sec. 6; p. 228]. Thus a Cheque is a (i) bill of 
exchange, (ii) drawn on a banker, and (iii) payable on demand. 
The drawee of a Cheque is always a banker; and a Cheque is 
always payable on demand while other negotiable instruments 
may be payable on demand or at some future time. [Secs. 19 & 
21; p 236). 

Cheques may be of two kinds viz., "Open Cheques" and (2) "Crossed 
Cheques". An "Open Cheque” is one which may be paid by the banker 
over the counter while a "Crossed Cheque” is not payable over the 
counter. "Crossed Cheques'^ are paycdfle only througffia banker. 

The "crossing” of a Cheque means a direction to drawee banker 
not to pay the money over the counter, but to pay the ml^iey only through 
a bankei' or through some specified banker or his agient. The object of the 
crossing of a cheque is to afford protection to the owner of the cheque 
because, as the payment is obtained only through a banker,^ it may be 
ascertained to whose use the money is paid. The usage of crossing is a 
special featuie of cheques as distinguished from other negotiable instruments. 

. In this Chapter we shall consider how a cheque may be crossed, what 
are the different modes of crossing a dieque, and what are the effects of 
the crossing of cheques]. 


§ 1. Chi^Ques Crossed Generally and Speciaeey. 

A Cheque may be crossed generally or specially. Let us deal 
with thenf separately. 


1. Cheques "crossed generalist. [Se^ 123]. 

“Where a cheque bears across its face an addition of the 
L Q<»ed com^y" or wy abbreva- 

• lion thereof, between two parallel 

transverse lines, or of two parallel transverse lines simply, ejjther 
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with or without the words *not negotiable* that addition shall be 
deemed a crossing, af\d the cheque shall be deemed to be crossed 
generally*’. 



In Illustration (1), there are two parallel transverse lines only, without 
the words "not negotiable”. In Illustration (2), there are two pardllet 
transverse lines with the words “not negotiabU^". In Illustration (3), there 
are two parallel transa/efse lines with the addition of the words "and 
company”. In Illustration (4), there are two parallel transverse lines with 
the abbreviation of the words "and company” vis., "& Co.” It should 
be noted that the lines and the words should be written across the face 
of the dieque. 


II. Cheques "crossed speciallsr” [Sec. 124]. 

*‘Where a cheque bears across its face an addition of the 

T¥ ^ j 11 name of a banker, either with or without 
II. Crossed sprfially. negotiable”, that addition 

shall be deemed a cros.sing, and the cheque shall be deemed to 
be crossed^ specially, and to be crossed to that banker.” 


(5) 


Illustrations . 


( 6 ) 


(7) 



In Illustrationi (5), the name of the banker is wHtten across the 
face of the dieque with^ the words "not negotidile” % in Illustration (6), 
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the ftame of the banker is written aCroea the face of the cheque wth the 
words negotiable"; in Illustratioa (7), thexjp are no transverse lines 
but only the name of the banker. 

M 

It is to be noted that the two parallel transverse lines arf not 
necessary in the case of a Cheque *‘crossed specialty*. As in the 
case of cheques "crossed genersdly", so in the case of cheques 
"crossed specially”, the words should be written across the face 
of the cheque. 

Sometimes in order to avoid all risks, the words **Aoc<Mmt 
payee only" or "Payee’s account oni:^ are added to the 

crossing. The addition of these words makes the Cheque non- 
transferable. 


Illustrations 


( 8 ) ( 9 ) 




The words **Account payee only* and ‘Payeeh^account only*" 
are added to ensure that the receiving banker i^ to collect the 
amount to the use of the payee only. These words are not an 
addition to the crossing but a mere direction to the^ receiving 
bank. The words “Account payee only* 'convey intimation to 
the collecting banker that the proceeds of the cheque are only to 
be placed to the specified account* [Halsbury]. 

A special crossing of a cheque makes the cheque even safer 
than a general crossing because the payee or holder cannot receive 
payment except through the banker named on the face of the 
cheque. 

r 

§ 2. Crossing after issue of Cheque- [See. 125.] 

^ t 

_ . ^ . “Where a cheque is uncrossed, the 

Crossing after issue. holder may cross it generally or specially. 

Where a cheque is crossed generally, the holder may cross it 
specially. 

Where a Cheque is crossed generally or specially, the holder 
fnay add the woras “not negotkIbW*. 


O 
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Where a cheque is crossecf specially^ the hamper to whom 
it is crossed may agcdn cross if specially to another banker^ his 
agent, for collection**. 

,The drawer of a cheque may cross a cheque generally, or 
specially, or he may not cross it at all. Now when the drawer 
of a cheque has not crossed it, any holder can cross it either 
generally or specially. Again, the holder of a cheque is also 
entitled to alter a general crossing into a special crossing or to 
add the words “not negotiable”. Lastly, a banker in whose 
favour a cheque is crossed specially may again cross it specially 
to another banker, his agent, for collection. The general rule is 
that when a cheque is crossed specially to more than one banker, 
the banker on whom the cheque is drawn shall refuse payment 
thereof; the exception to this rule is that the banker in whose 
favour the cheque is crossed specially is entitled to cross it 
specially again to another banker, his agent, only for collection, 
and not for any other purpose [Sec. 127]. 

§ 3. Effect of Crossing of Cheques. 

“Where a cheque is crossed generally, the banker on wlwm 

. it is drawn shall not pay it otherwise 

bnect of crossing: s l l 

than to a banker. 

Where a cheque is crossed specially, the banker on whom 
it is dra;wn shall not pay it otherwise than to the hanker to whom 
it is crossed, or his agent for collection** [Sec. 126]. 

‘‘Where me hanker on whom a crossed cheque is drawn has 
paid the same in due course, the banker paying the cheque, and 
(in case such cheque has come to the hands of the Payee) the 
drau*er thereof, shall respectively be entitled to the same rights, 
and be placed in the same position in all respects, as they would 
respectively be entitled to and placed in if the amount of the 
-cheque had been paid to amd received by the true owner thereof* 
[Sec. 128]. 

“Any banker paying a cheque crossed generally otherwise 
than to a banker, or a cheque crossed specially otherwise than to 
ihe hanker to whom the same is crossed, or his agent for collec¬ 
tion, being a banker, shall be liable to the true owner of the cheque 
for any loss he may sustain owing to the cheque having been so 
paid** [Sec., 129]. ^ ^ 

Section 126 of the Act provides that the banker on whom a 

g .gg cheque crossed generally is drawn shall 

not pay it otherwise than to a banker; 
■and the banker on whom a cheque crossed specially is drawn 
.shall, not pay it otherwise than to the specified banker or his 
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agent for collection: In neither case, the banker shall pay the 
cheque pver the counter. The banker shal| pay according to the 
directions -conveyed by the different kinds of crossing. 

Section 128 provides that if the banker makes “payment in 
c due course” [Sec. 10], he will be* dis¬ 

charged from liability. 


Section 129 deals with the consequences of payment of a 
c « 9 Q crossed cheque by the banker on which 

it is drawn "out of due coursd* ue., 
contrary to the directions conveyed by the different kinds of 
crossing. In such a case, such banker “shall be liable to the 
true owner of the cheque for any loss he may sustain owing to 
the cheque having been so paid”. In the event of payment out 
of due course, the banker not only cannot charge the amount 
to the drawer but he is liable to the owner of the cheque. It 
should however be noted that Sec. 89 of the Act provides 
that where a cheque is presented for payment which does -not 
at the time of the presentation appear to be crossed or to have 
had a crossing which has been obliterated, payment thereof by 
a banker shall discharge such banker from all liability thereon. 


§ 4. Cheques Bearing “Not Negotiable”. 

"A person taking a cheque crossed generally or specially, 
«VT i. ut » bearing in either case the wo^s "not 
cheSit"'* negotiaUe", .luJI not <uid AM 

not be capable of giving a better title 
to the cheque than that which the pers<m from whom he took 
it had** [Sec. 130]. 

Section 130 of the Act deals with the effect of the words 
“not negotiable” on the face of the cheque. 


A person taking a crossed cheque bearing the words “not 
negotiable” shall not have, and shall not be capable of giving, 
a better title to the cheque than that which the person from 
whom he took it had. Let us understand the significance of this 
provision. 


are transferable 
"dioSes in action” 
are. not “negotiaUe.’ 


like 

but 


The charactjeristics of a negotiable instrument are firstly, that 

it is transferable by delivery, or by 
indorsement and delivery, according to 
the nature of the instrument, and 
secondly, that the transferee who takes 
such an instrument in good fai^, and for value, obtains a good 
title in spite of any defect in the title of die transferor. [See 
p. 226]. Section 130 lays down that a crossed cheque bearing 
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the words “not negotiable”, while retaining the first characteristic 
mentioned altove, loses its second diaracteristic. Such a ^eque 
will be transferable, but if there be any defect in the title of 
his transferor, there will be the same defect in the title of his 
transferee. Thus a crossed cheque hearing the words ‘‘not neqo- 
tiable’* can be transferred but the transferee does not acquire 
the rights of a holder by negotiatum; his rights are those of an 
ordinary transferee of a “chose in action”; he gets no better 
title than that of his transferor, and cannot convey a better 
title to his own transferee. ‘The effect of adding the words 
^not negotiable’ to a cheque is not to impede transfer, but 
to perpetuate in the hands of any transferee whatever defect 
or infiraiity of tide may affect the person vdio first trans¬ 
ferred the cheque with those words on it** [Halsbury]. 
Illustration’. Where, two persons being partners, one of the 
partners in fraud of the other indorsed a cheque drawn in favour 
of the firm, crossed and marked “not negotiable”, to the defen¬ 
dant who gave cash for it; and in a suit brought by the partner 
who was dcfraudedi it was held that the amount could be re¬ 
covered— Fisher v. Roberts f(1890), T.L.R. 354]. 



CHAPTER IX. 


Bli;i<S IN Shts. 


§1. Bills in sets. 


§ 1. Birxs IN SETS. 

Bills in sets are drawn in the case of Foreign Bills only. 

A “Foreign Instrument” is one which 
is not drawn or made in India, and 
not made payable in, or drawn upon any person resident in, 
India [Sec. 12]. Bills in sets are drawn in order to avoid their 
loss or miscarriage in transit. 

Bills in sets are drawn in severed parts. Bach part is num¬ 
bered and contains reference to other 
Nature of bills in sets. parts. Each part is sent separately, 

and by separate means of conveyance. 
The whole set constitutes one bill, and the drawer must sign and 
deliver all of them to the payee. Each contains a provision that 
it is payable only so long the others remain unpaid, and the whole 
set is extinguished as soon as any of the parts A extinguished. 

I 

The question may arise—^Who is the true ^ner when the 

different parts of a Bill m sets fall into 
The true owner. the hands of different holders in due 

course? The answer is that the person 
7 vho first gets title to his part is the true owner. The first holder 
is entitled to all the parts, and can sue the other holders in due 
course to deliver the parts to him if they have any such parts 
in 'their possession. The first holder is also entitled to the 
money represented by the bill. The right of the first holder in 
due course will not, however, affect the rights of the acceptor 
who has made payment of the first part. 

The provisions regarding Bills in sets are contained in 
Sections 132 and 133 of the Act quoted below:— 

"Bills of exchange may be drawn in parts, each part being 
g. numbered and containing a provision 

***■ - that it sliall cdhtinue payable only so 

long as the other remains unpaid. All the parts together make 
a set; but the w^ole set constitutes only one bill, and is extin¬ 
guished when 6ne of the parts, if a separate bill, would be extin¬ 
guished. 
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Exception .—^When a person accepts or indorses different 
parts of the bill in favour of different persons, he and the sub¬ 
sequent indorsers of each part are liable on such part as if it 
were, a separate bill” [Sec. 132]. 

“As between holders in due course of different parts of the 

same set he who first acquired title to 
his part is entitled to the other x>&rts 
and the money represented by the bill” [Sec. 133]. 


EXERCISE VI. 

Negotiablk Instruments. 

1. Distinguish between the different kinds of Negotiable Instruments. 

2. Define a Promissory Note and distinguish it from a Bill of 
Exchange. 

3. Distinguish between a Bill of Exchange and a Cheque. 

4. Explain the'Tollowing:— 

' (a) A dTttwei in case af need; (b)i4 holder in due course. 

5. Distingui'n between:— 

(a) Holder and Holder tn due course; 

(b) Bill of Exchange and Promissory Note. 

6. In what sense are the following expressions used in the Negotiable 
Instruments Act? 

(a) Negotiation; (b) Indorsement; (c) Maturity of a Promis¬ 
sory Note or Bill of Exchange; (d) Acceptance for 
honour. . 

7. When can a holder of a negotiable instrument treat it either as a 
Bill of Exchange or as a Promissory Note? 

8. What is the position of a Minor in the matter of Negotiable 
Instruments ? 

9. How would you distinguish between the liabilities of a maker of 
a Promissory Note and those of a drawer of a Bill of Exdiange ? 

10. What are the rights of a holder in dUe course of a NegotiaUe 
Instrument? 

11. What is an acceptance for honour? How must acceptance for 
honour be made? What are the liabilities of an acceptor for 
honour ? 
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12. What is the nature of tha liability of a drawer of a Bill of Ex diange- 
or Cheque ? Can a person wHo indorses and delivers a Negotiable- 
Instrument exclude or make ccmditional ha own liability ? 

13. In what cases is presentment of a Bill of Exdumge tmnecessary ? 

14. When is the maker of a Promissory Note discharged from liabiUty ^ 

15. When, how and to whom, should notice of the dishonour of a 
Bill of Exchange be given ? 

16. In what different ways can the dishonour of an instrumant take- 
place? 

17. Wh^ IS a BiH of Exchange said to be dishonoured? When is notice 
of dishonour unnecessary? 

18. Will the acceptor of a Bill of Exchange be bound if this indoiBe- 
ment is forg^? 

19. A gets hold of B’s cheque book and forges B’s name on a cheque. 
A obtains money from B’s bankers by presienting the forged 
cheque and then disappears Who bears the loss, B or the banker ? 
[See p. 258]. 

20. A draws a cheque for Rs 1000/- and' when the cheque ought to 
be presented A has funds at the bank to meet it. 'The Bank fails 
before the cheque is presented. Discuss the legal' positions of the 
drawer, the holder, and the Bank. [See p. 256). 

21. A draws a Bill of Exchange in favour of B. Befcffe maturity 
It is burnt in B’s house. Has B any remedy against A? [See 
p. 244). 

22. Which of the following is a Promissory Note? V 

(a) 1 promise to pay B Rs. 500/- and all o^r sums which 

shall be due to him. 

(b) 1 acknowledge myself to be indebted to B in the sum of 

Rs. 100/- to be paid on demand per value received. 

[Seep. 227]. 

23. How would you distinguish between Open Cheques and Crossed 
Cheques ? X draws a cheque for Rs. 10,000/- on bank Y on 20th 
March 1941. X has sufficient funds to his credit on that date. 
Bank Y fails on 20th April 1941, before the cheque is presented. 
Advise the holder of the cheque as to his course of action. 
[See p. 256]. 

24. What is the effect of crossing a cheque with the words “Not nqgoti- 
abib” written across the face? 

25.. What is the difference between cheques crossed generally and 
cheques crossed specially ? 
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[Introductory- The first Act dealing widSCompany Law 
in India was passed in 1850, and was known as the Joint Stock 
Companies Act, 1850. Certain other Acts followed till they were 
consolidated in the Indian Companies Act, 1866. ‘This was 
repealed by the Indian Companies Act, 1882. Ultimately, the 
present Act known as the Indian Companies Act, 1913 was 
passed. This Act is based on the English Companies Consolida¬ 
tion Act of 1908. This English Act was replaced by the 
Companies Consolidation Act of 1929. Adopting the English 
Act of 1929 as a model, extensive amendments were introduced 
in the Indian Companies Act of 1913 by the Indian 
Companies (Amendment) Act of 1936. Since then, there have 
been other amendments of which the most important is the 
Indian Companies (Amendmen^ Act of 1951 which came 
into f(Mrce on 14th. September, 195l. Thus the Company Law 
in Iridia is now contained in the Indian Companies Act. 1913 


(Act VII of 1913) as amended by the Indian Companies 
(Amendment) Act, 1936 and subsequent amending Acts includ¬ 
ing the Indian *Companies (Amendment) Act, 1951. In 
England, Company Law is now embodied in the Ctmpqgnes 
Act, 1947 [10 & 11 Geo. 6, c. 47]. 







CHAPl^R I 


Preliminary. 

11. Company. 

j lA. Company & other similar associations. 

> IB. Company and Ptertnership. 

12. Private Company and ^blic Company. 

j3. Company limited by shares, Company limited by guarantee, and 
Unlimited Company. 

§4. Prohibition of Aes^ciations exceeding certain number. 

Note: Number permitted in Company and Partner^ip. 


§ 1. Company. 


The word ‘Company** imports an association of a number 
^ . of individmds formed for some common 

mpany . purpose [ITalsbuky). The word usually 

involves the idea that the members of the association arc 


so numerous that the association cannot aptly be called a Partner¬ 
ship. 

c 

In Commercial Law, we are mainly concemed with trading companies 


i.e., companies forced for the purpose of carrying on a trade or business 
with a view to piOfit. 


A “Company” may be (a) an Incorporated Company, or 
* p TT (b) an Unincorporated Company. 

main distinction between them is 
that v^hile an Incorporated Company is 
a legal person separate and distinct from the individual members 
of the company, an Unincorporated Company has no such 
separate existence; from the legal point of view, an Unincorpo¬ 
rated Company is not distinguishable from its members. In this 
respect, an Unincorporated Company is similar to a Partnershm 
firm. An Incorporated Company is also called a ‘X!orporation . 


The Indian Companies Act, 1913 contains provisi 9 ns appli- 
■*. cable to Incorporated Companies, and 

Demution. defines *‘Company” as follows:— 


** Company* means a company 'formed and regis¬ 
tered undo* this Act or an existing company’* 
tSec. 2 (2)J. "'Existing Company* means a c^pany 
formed mid registered tmder the Indian Companies Act, 
1866 {X of 1866^, or under any Act or Acts repealed 
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thereby, or under the Indian Companies Act, 1882 (VI of 

1882 )" [Sec. 2 (7)]. 

The Indian Companies Act, 1913, by Sect. 250,251 and 252^ 
provides that its provisions shall apply to ^‘existing con^panies'* 
i e , companies formed and registered under the former Com¬ 
panies Acts, subject to certain exceptions. The Indian Companies 
Act, 1913 also provides in what manner companies not formed 
and registered under that Act can be registered under it. [See 
Part III of the Act]. 


The Indian Companies Act, 1913, classifies companies formed 

and registered under that Act in two 
ways. (1) One classification is into 
Private and Public Companies. [See § 2, p. 280]. (2) Another 
clas.sification is into (a] Companies limited by shares, (b) Com¬ 
panies limited by guarantee, and (c) Unlimited Companies. 
[See § 3, p. 282]. All these companies are “Incorporated 
Companies” i c , formed and registered under the Act. These 
are to be distinguished from "Unregistered Companies” defined 
in Sm. 270 of the Act, eg., any partnership, association or 
company consisting of more than seven members but not 
registered under the Act. 


§ lA. Company & other similar Associations. 

A “Company formed and registered under the /let should 
e. ... be distinguished frvm other similar 

Sinular as«>c..t.o<»: association kfiomi to law. Of these 

classes, we notice the following:— 

(1) Partnership: "Partnership” is the relation between 

s-\ n u- persons who have agreed to share the 

to artnership; profits of a business carried on by all 

or any one of them acting for all. [See Part III, p. 143] A 
Partnership is different from a Company. [See § IB, p. 278]. 

(2) Unincorporated Company: An “Unincorporated 

Company” resembles a “partnership 
<ii) Unincorporated firm” in some respects while in certain 
'^****’®f^ ’ other respects, it resembles an “Incor¬ 

porate Company". As in the case of a partnership firm, the 
liabilities of the members of an Unincorporated Coinpany are 
unlimited; in this respect an unincoi^rated company is a part¬ 
nership firm consisting of a large number of members. On the 
other hand, ^ Unincorporated Company resembles an Incor¬ 
porated Company in so far as (a) its capi^ is divided into shares 
which are transferable; (6) the, business can be continyed not- 
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withstanding the death or bankruptcy of its members; and (c) its 
management is vested Jin a body of Directors as distinguished 
from its members. It should be noted that under S. 4 of ^e Act, 
Uninco^porated Companies and Partnerships are prohibited if 
their members exceed a certain number. [See § 4, p. 283]. 

(3) Chartered Companies: These Companies are 

created by Royal Charter, e.g., P. & O. 
(ill) Chartered Com- Steam Navigation Company incorpora- 

ted in 1840. 

(4) Companies under special enactments: These Com¬ 

panies are incorporated by Special Acts 
(iv) Statutory Com- of the legislature, e g, the Calcutta 
* Electric Supply Corporation Ltd., the 

Calcutta Tramways Company Ltd., etc. These Companies are 
called "Statutory Conqianies”. The chief distinguishing feature 
of these companies is that they have power to acquire lands 
compulsorily. 

(5) Insurance Companies and Co- 

nira g^^***^®™* Com- operative Societies: These associa- 
pames e c. tions are governed by their respec¬ 

tive Acts. 


§ IB. Company and Partnership. 

A Compaii3^Cnd a Partnership firm are both as.sociations of 

individuals for the purpose of carry- 
Company & ^rtner- j^g on business for gam. A Company 
p IS ingui ^ e . ^ Partnership, however, differ in 

important points of which we notice the following:— 


(i) Company is a distinct legal person: A Company is 

a distinct legal person as distinguished 
(i) "Company” is a from the individual members constitu- 
legal person, H»g it A Company has rights and 

obligations, of its own which are not the rights and obligations 
of its members. A company is a “totally different person, or 
thing or entity from its members—the individuals comprising 
it” [Halsbury]. a Partnership firm, on the other hand, has 
no separate leged existence apart from the partners. This point 
is clearly explained in the leading case of Salomon v. Salomon 
& Co, [(1897) A. C. 22].* One Salomon had a business. Later 
on, he formed a company, Salomon & Co., Ltd., with himself 
and six members of his family as shareholders with a capital of 
£40,000. Salomon then sold his existing business to this 
Company for £30,000 receiving £20,fully paid-up 
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£l shares and £10.000 in debentures Salomon lent to 

Salomod & Co. Ltd. the sum of £10,000) 'Salomon took 20,000 
shares, and die six members of his family each took 1 share. 
Ultimately, the Company was wound up. The assets of the 
Company were valued at £6000 while the liabilities were £10,000 
to Salomon on account of the debentures, and £7000 to unsecured 
creditors. Salomon claimed that his dues must be paid first. 
The unsecured creditors claimed that the Company 'Salomon & 
Co. Ltd.’ was really Salomon himself, and hence Salomon could 
not be creditor of himself. It was held the Company ‘Salomon 
& Co. Ltd.’ was an independent person as distinct from Salomon, 
and as such Salomon was entitled to recover his dues from 
the Company before the unsecured creditors. 


(ii) Transferability of shares: The ‘'shared’ of any 

cu tnember in a company are transferable- 

(ii) Shares m Com- -j i iT ..t. a i r 

pany are transferable; manner provided by the Articles-of 

Association of the Company. A Private 
Company by its Articles restricts the right to transfer the shares 
but a Public Company does not impose any such restrictions. 
[See p. 280]. In a partnership firm, however, no person shall 
be introduced as a partner into a firm without the consent of 
all the existing partners, subject to contract between the parties. 
[Part III, P. 155] Hence, the general rule^is that a partner 
cannot transfer his share to an outsider without the consent of 
the other partners. \ 

(iii) Shareholders are not agents of the Company: 

(iii) ShanJiolder-not " fartnerMp ^ is m 

agent Of Company; implied agent of every other paring in 

connection with the partnership business- 
[Part III, P. ISO], and as such can dispose of the property of 
the -fi'-rm and incur liability so long as he acts in the normal 
course of the firm’s business. A shareholder of a Company, on 
the* other hand, is not an agent of the Company and has no 
such power. 


(iv) Limited Liability: The liability of a p^tner in a 

partnership firm is unlimited. Part- 
(iv) Limited liability; ners are jointly and severally liable for 
, the debts of the firm to an unlimited 

extent. [Part III, JP. 152]. In the case of a Company limited 
by shares, or by guarantee, the liability of a member is limited 
to the cactent of his share in the former case, and to the mrtent 
of the amount * guaranteed in the latter case. In **Unlimited 
Companies^*, however, the liability of members is not limited at 
111. [gee § 3, p. 283^. 
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(v) MaiMgemait of iHitinett: In a partnership, every 
/ X CL ^ f j has a fight to take part m the 

■ 1,1 conduct of the business subject to 

company; contract between the partners, and by 

agreement, may make any arrangement 
regarding such management. [Part III, P. 147]. But in a 
Company, a shareholder because he is a shareholder has no right 
to take part in the management which is carried on by DirectOTS 
according to the provisions of the Indian Companies Act. 


(vi) Change of CNiject: Partners by agreement among 

themselves can alter the object of the 
partnership business and widen the 
sanction of Court. scope of its activities. [Part III, P. 

147]. A Company, on the other hand, 
can only alter its object with the sanction of the Court. 


(vii) Perpetual Succes 
aion. 


(vii) Perpetual Succession: Subject to contract between 

the partners, a partnership firm is 
dissolved by the death of a ^rtner and 
by the adjudication of a partner as an 
insolvent [Part III, P. 156]. A Company, on the other hand, 
has a perpetual succession, and its business is continued notwith¬ 
standing tht death or bankruptcy of its members. 


a 

§ 2. Privatb^'Company and Public Company. 

e 

I'he Indian Companies Act classifies Companies into Private 
Companies and Public Companies. 


Private Company. 


" Trivate Companir’^ means a 
company which by its articles— 


(a) restricts the right to transfer the shares, if any; 

and 

(b) limits the number of its members to fifty not in¬ 

cluding persons who are in the mnploymmit of 
the Company; and 


(c) prohibits any invitation to the pidbUc to subscribe 
- for the shares, if any, or dd>miturbs of the 
Company” [Sec. 2 (13)]. 

ft 

. 'Public Compansr* means a company incorporated un^r 
^ this Act, or under the Indian 

. Public Company. Congianies Act, 1882,. or undfr the 

Imfian Companies Act, 1866» or un^ any Act repealed 
jthwcJby, whch is not a Private Company** [Sm 2 (13-A)]. 
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Diffeftnce between pri¬ 
vate and "public oom- 
innies; 


The principal points of difference 
between a private' company and a ptdflic 
company may be summarised as 
follows:— 


(1) Number of members: A Private Company may be 
tonned by two persons whereas in the case of a Public Company, 
at least seven persons are required. [Secs. 5. 147, 162]. 
Again a Private Company cannot have more than fifty members 
whereas a Public Company may have any number of members 
[Sec. 2(13)]. 


(2) TransferabiKty of shares: A Private Company by 
its Articles of Association restricts the right to transfer the shares, 
if any, whereas there is no such restriction in the case of a 
Public Company [Secs. 2 (13) & 2 (13-A)]. 

(^) invitatiem to public: A Private Company prohibits 
any invitation to the public to subscribe for the shares, if any, 
or debentures of the company, whereas there is no such prohibi¬ 
tion in the case of a Public Company [Secs. 2 (13) & 2 (13-A)]. 

(4) Issue of Prospectus: A Private Company is exem¬ 
pted from the obligation of issuing a prospectus or a statement 
in lieu of prospectus whereas a Public Company must issue a pros¬ 
pectus or a statement in lieu of prospectus [Imc. 98]. 

(5) Commencement of Business: A Private Company is 
exempted from the restrictions imposed on Fi^lic Companies 
regarding commencement of business [Sec. 103]. 

(6) Directors; A Public Company must haye at least 
three Directors [Sec.83-A]. A Private Company is exempted 
from the restrictions imposed on Public Companies regarding the 
appointment or advertisement of Directors [Sec. 84]. 


(7) Meetii^, Report, Balance-Sheet, Auditor’s Report 
etc.: The provisions relating to the statutory meeting, and the 
forwarding and filing of the statutory report, do not apply to 
a Private Company whereas they are imperative in the case of a 
Public Company [Sec. 77]. A Private Company, unlike a 
Public Company, need not forward to the Registrar a copy of the 
annual balance-sheet, nor the Auditor’s Report etc. [Secs. 131 
Se T34], and are exempted from certain rules relating to the 
appointment of auditors [Sec. 144]. 

(8) Restrictions under Amending Act, 1951: , By the 

Indian Companies (Amendment) Act, 1951, certain, restrictions 
have been imposed on the aj^intment, re-appointmept and 
nun^er of directors, their remuneration etc. Certain restdbtions « 
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have also been imposed on the extension of term, constitution 
etc. of managing agents. There are applicable to public com¬ 
panies only, and not to private companies. [See Ch. IV, § 5 H 
and § 6 F.] 


Note: CoNviiRsioN of Private Company into Pubuc 
Company. 


converted into I^blic by 
alteration of Articles. 


A Private Company is a Company which by its Articles (1) 
. restricts the right to transfer the shares 

Pnvate Conymy is any), (ii) limits the number of its 

members to fifty, and (iii) prohibits 
any invitation to the public to subscribe 
for the shares (if any) or debentures of the Company. If a 
Private Company alters its Articles in such manner that they 
no longer include the above provisions, the company, shall, as 
on the dale of the alteration, cease to be a Private Company 
[Sec. 154]. 

It may be noted that there is no specific provision in the Act 
Conv«sion of PubUc for converting a Public Company into a 


into Private Company. 


Private Company. It hasi however, 
been held that a Public company can be 
converted into a Private Company by alteration of Articles— In 
re Radiant Chemiifal Company Ltd. Monghyr, [22 Pat. 204; 1943 
Pat. 278]. 

if 

f 

§ 3. Company Limited by Shares, Company Limited by 
Guarantee, and Unlimited Company [Sec. 5]. 

The Indian Companies Act, 1913 makes another classifica¬ 
tion of Companies into the following 
three classes:— 


Three classes 


(1) Company limited by •shares: A Company limited by 

T • -a. j L Cl- shares is one which has the liability of 

Lanited by Shares, .^miers iimted to the amount, if 

any, unpaid on the shares respectively held by them, IllustrcOion: 
A purchases one share valued at Rs. 100/-, of which Rs. 80/- 
has been paid up and the balance is unpaid. A*s liability is 
limited to the unpaid amount of Rs. 20/-. If the share has been 
fillly paid up, A’s liability is nil. 

(2) Company limited by guarantee: A Company limited 

. _ . by gumwitee is one which has the 

y guara ee, liability of its members limited to such 

amount as ^e members may respectively thereby undertake to 
contnbute to the assets of the company in the event of its being 
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wo%nd up. A company limited 5y guarantee may or may not 
have a skare-capital. • 


(3) Unlimited ComiMuny: An Unlimited Company is •one 

which kas no limit on the liability of Jits 
.members. 


Unlimited. 


§ 4. Prohibition ot Associations Exceeding Certain 
Number. 


The question is whether it is discretionary with an associa¬ 
tion of persons carrying on business for 

Associations exce^ing to get itself registered under the 

certain number prohibi- ? j r? - a 
ted unless rerist^ed Indian Companies Act. The answer is 
regi «eo. {n Sec. 4 of the Act which pro¬ 

vides that no such discretion exists except in certain cases as 
noted below:— 

(1) Banking business: “No company, association or 

^ partnership consisting of more than ten 

persons shall be formed for the purpose 
of carrying on the busihess of bankiny unless it is registered as 
a Company under this Act, or is formed in pursuance of an Act 
of Parliament or some other Indian Law, or of Royal Charter or 
IvCtters Patent”; and 

(2) Other business: “No company, assotiation or part¬ 

nership consisting of more than twenty persons shall be formed 
for the purpose of carrying on any other that has for 

its object the acquisition of gain by the company, association or 
partnership, or by the individual members thereof, unless it is 
registered as a company under this Act, or is formed in pursuance 
of an Act of Parliament or some other Indian Law, or of Royal 
Charter or Letters Patent”. 


Thus the Indian Companies Act, 1913 prohibits any associa¬ 
tion far “bankina business^* if it consists of more than 10 persons, 
cend for **other business* for gain if it consists of more than 20" 
persons, unless such associations are registered as Companies 
under the Act (leaving aside the other legal associations). Such 
associations are compulsorily registrable under the Act. and if 
not registered, every member of such illegal associations (i) shall 
be personally liable for all liabilities incurred in such business,, 
and (ii) shall be punishable v/ith fine not exceeding one thousand 
rupees. . • 


Exception: This provision does not apply to a joint family 

carrying on Joint family trMe or busi¬ 
ness. Moreover, where two or more 
such joint families form a partnership,. 


Joint family 
occluded. 


bu&iness 
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in computing the number of* persons, minor members of such 
families shall be excluded. 

Note: Number Permitcpd in Company and Partnership. 

The maximum number of persons comprising a Partnership 

Manmom & Mini- 6™ or an Incori^rated &mpany is 
mum number. banking business and twenty for 

any other business. [Sec. 4]. 

The minimum number of members in a Private Company is 
two [Sec. 5], and the maximum number is fifty. [Sec. 2(13)]. 

The minimum number of members in a Public Company is 
seven [Sec. 5]. There is no upper limit in the case of a Public 
Company. 

In this connection reference may be made to sections 147 
and 162 (iv) of the Act. 

Sec. 147 provides that if business is carried on by a 
company with less than the legal minimum of members for more 
than six months, every such member shall be severally liable for' 
the payment of the whole debts of the company contracted during 
that time, and mav be sued for the same without joinder in the 
suit of any other member. 

Sec. 162(^) provides that if the number of members is 
reduced, in jjj^e case of a private company, below two, or, in the 
case of aiw other companyi below seven, a Company may be 
wound up by die Court. [See Chapter V, p. 326]. 



CHAPTER II 

Constitution and Incorporation : 

Memorandum op Association and Articles op Association. 

§ 1. Mode of forming Company. 

§2. Memorandum of Association. 

A. Contents of Memorandum. 

B. Alterations of Memorandlum. 

§3. Articles of Association. 

A. Articles and Memorandum. 

B. Alteration of Articles. 


§ 1. Mode op Forming Company. 


Stages in forming 
Company : 


There are some v/ell-marked stages 
in the formation of a company. Let us 
consider them in some detail. 


(1) Promoters: In the case of a Private Compam-y, any 

Prmmrtt ra nwre persons, while in the case 

® ■ of a Public Company, any seven or more 

persons are associated for any lawful purpose^ These persons 
take the initiative in forming or floating a company, and are 
known as promoters^' of the Company. H^us the term 
“Promoter” designates those persons who set motion the 
machinery by which the Companies Act enables them to create 
an incorporated company. 


(2) Memorandum of Association: The promoters pre- 

_ . pare and subscribe their names to a 

.Memonmdun.. Memorandum of Association. The 

Memorandum determines the power and objects of the Company 
as between the Company and the outside world. [See § 2, p. 286J. 


(3) Articles of Association: The next stage is the pre- 
. . . paration of the Articles of Association 

containing regulations for the internal 
managemeht of die Company. [See § 3, p. 290]. 


(4) Requirements for Registration: The persons subs¬ 
cribing to the Memorandum must file 
Registration. the following with the Registrar of 

. ‘ Companies:— 


(i) The subscribed Memorandum of Association; ^ 
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(ii) The Articles of Association (if these are not hied, the 

model. Articles given in Table A of the Act are 
adopted as Articles) ; [See p. 291]. 

(iii) l^ist of persons who have consented to be Directors 

with the written consent (except in the case of a 
private company) of each of them to act as such 
Director, and pay for his qualihcation shares (except 
when the company is limited by guarantee and has 
no share capital) ; 

(iv) A declaration by an Advocate, Attorney or Pleader 
« that the requirements of the Act have been com^died 

with. [Sec. 24(2)]. 


(5) Registration and Incorporation: On such documents 

j . being hied and the prescribed fee paid, 

ncorpora ion. Registrar of Ccmpanies shall register 

the company and issue a certificate that the company is incorpo¬ 
rated, and in the case of a limited company that the company is 
limited. Such certihcate shall be conclusive evidence that the 
association is a company duly registered under the Act. 

[Secs. 23 & 24]. 

( 6 ) Issue of Prospectus, Allotment of shares and certifi- 

T r commencement: A private 

Issue of Prospecttte etc. ^ u - 

^ company may commence business as 

soon as it is {incorporated but a public company has to take the 
following further steps before commencing business. A public 
company has to issue a prospectus or a statement in lieu of pros¬ 
pectus inviting the public to subscribe to shares. Thereafter 
shares amounting to not less than the minimum subscriptions 
must be alloted, and every Director must pay to the Company 
for the shares taken by him. Lastly, a declaration must be filed 
with the Registrar of Companies that the above requirements have 
been complied with whereupon the Registrar grants a ^^certificate 
for commencement*. A public company then becomes entitled 
to commence business. [Sec. 103]. 


§ 2. Memorandum of Association. * 

The **Memorandum of Association" determines the powers 
... and objects of the Company, as 

betwem the Company and the outside 
world. The Memorandum of a Company is, as it wera its 
charter, and defines the limitation of its powers— Ashhury 
Railway Carriage and Iron Co. v. Riche, r(187.‘>) L.R. 7 H.I^ 
653, 693]. 
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A. Contents oi Monorandum. [Secs. 6 & 7]. 

In >the case of a Public Compcuny limited by shares, or by 
n . guarantee, the Memorandum shdl state 

(Contents * ?i_ f 11 • ^-1 * 

the following particulars:— 

(a) Name'. The Memorandum shall state tlie name of the 
Company, with “Limited" as the last word in its name. 

The name must not be identical with that by which a Company 
in existence is already registered, or so nearly resembling that 
name as to be calculated to deceive, except when the company 
in' existence is in course of being dissolved and signifies its 
consent in such manner as the Registrar requires. Except with 
the consent of the Central Government, no Compafiy shall be 
registered by a name with such words as “Crown”, “Emperor"f 
“Federal”, “Royal”, etc., or “Municipal”, “Chartered” etc. 
[Sec. 11]. 

1 

(b) Registered Office: The Memorandum shall state the 
province in which the registered office of the company is to be 
situated. 

(c) Object Clause: The Memorandmn shall state the 
objects of the Company. The statement of objects has a two¬ 
fold operation viz,, (i) it affirmatively determines uffiat shall be 
the powers of the company; and (ii) it limits tlie powers of the 
company to those thus conferred. The "object clause” thus 
circumscribes the sphere of the company’s activily. The Company 
can do no act outside the scope of its Memorandum; such act 
would be ultra vires. It is, however, not neceSsary to specify 
the detailed powers in the Memorandum. Power^to do an act 
which is incidental to the, object stated in the Memorandum or 
act permitted by the Indian Companies Act need not,be stated 
in the Memorandum. 

(d) Limited liability: The Memorandum shall state in the 
case'of a company limited by shares or by guarantee that the 
liability of members is limited. 

(e) Share Capital: If the company has a share capital, the 
Memorandum shall state the amount of share capital which the 
company proposes to be registered and the division thereof into 
shares of a fixed amount. 

(f) /fssociaHon Clause: The Memorandum of Association 
shall contain a clause where the subscribers declare that they 
desire to be formed into a company and agree to take shares. 

Sec. 151 of the* Act provides that Form A of the Third 
Schedule (quoted below), or a form as near thereto as circums¬ 
tances admit, shalPbe used in the matter of a Memorandum of a 
company limited by shares. , 
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The Third, S^edule. 

Form A. 

(See sections 6 and 151) 

Memorandum of Association of a Company 
Limited by Shares. 


Model form of Memo- The name of the company is "The 

randum. Eastern Steam Packet Company, Limited". 

2nd. The registered office of the company ^11 be situated in the 
province of Bombay. 

3rd. The objects for which the company is established are “the 
conveyance of passengers and goods in ships or boats between such places 
ar. the company may from time to time determine and the doing of all 
such other thin^ as are incidental or conducive to the attainment of the 
above object". 

4th. The liability of the members is limited. 

5th. The share capital of the company is two hundred thousand 
rupees divided into one thousand ^res of two hundred rupees eadi. 


We. the several persons whose names and addresses are subscribed, are 
desirous of being formed into a company in pursuance of this memorandum 
of association, and \re respectively agree to take the number of shares in 
the capital of the^^!:ompany set opposite our respective names. 




Names, addresses and description of subscribers. 


Number of shares 
taken by each 
subscriber. 


1. A.B. of 
2 CD. „ 

3. E.F. „ 

4. G.H. „ 

5. I.J. „ 

6 K.L.* „ 

7. M.N. „ 


merchant . 

tt 

9f 

If 

If 

If 

If 


200 

25 

30 

40 

15 

5 

10 


Total shares taken . , 325 


Dated the 


day of 


Witness to the sdsove signatures. 
X Y. of 


19 
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B. Altoratioiu of Mamorandum. 


Alterations of Memo¬ 
randum. 


According to the Indian Companies ^ct, 1913, a Company 

shall nbt.alter the‘^£onditions contained 
in the Memorandum except in th& cases 
and in the mode and to the extent for 
v/hich express provision is made in the Act [Sec. 10]. The pro¬ 
visions in the Act for alteration of the Memorandum may be 
summarised as follows:— 


(1) Alteration of Name'. Any company mayi by special 
resolution and subject to the approval of the Central Government, 
change its name [Sec. 11(4)]. 


(2) Alteration of Registered Office: A company may, by 
special resolution, alter the provisions of its Memorandum so as 
to change the place of the registered office from one province to 
another subject to confirmation by the Court on petition. 

s 

(3) Alteration of ‘Object^: A Company may, by special 
resolution, alter the provisions of its Memorandum with respect 
to the objects of the company, so far as may be required to 
enable it— 

(a) to carry on its business more economically or more 

efficiently; or 

(b) to attain its main purpose by new cy improved means; 

(c) to enlarge or change tlie local area of its operations; 

or ' 

(d) to carry on some business Vi'hich under existing cir¬ 

cumstances may conveniently or advan^geously be 
combined with the business of the company; or 

(e) to restrict or abandon any of the objects specified 

in the memorandum; or 

(f) to sell or dispose of the whole or any part of the 

undertaking of the company; or 

(g) to amalgamate with any other company or body of 

persons. 

The alteration shall not take effect until and except in so far 
as it is confirmed by the Court on petition. The Court has a 
discsetion in the matter [Sec. 12]. 

(4) Other cases of alteraHon of Memorandum: There are 
certain other provisions in the Act for alteration of Mernorandum 
of Association regarding increase of share capital, re-organisa- 
tion of share capital, reduction of share capital etc. 

19 
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Note: The Indian Companies Act, 1913 defines ‘^Memoran- 
dum” as follows '.— 

**‘Memorandum* means the memorandum of association of 
^2(10) ® company as originally framed or as 

• ■ ’ altered in pursuance of the provisions 

of this Acr [Sec. 2(10)]. 


§ 2. Articles of Association. 

The Articles of Association are the internal regulations of 

Dpfinition Company; The Articles generally 

provide for matters of internal admi¬ 
nistration of the company e g, the business of the Company, 
the amount of capi^ah the classes into which capital is divided, 
alteration of capital, rules as to making of calls, transfer and 
forfeiture of shares, holding of meetings, rules regarding the 
number, appointment and powers of Directors etc. 


A. Articles and Memorandum. 

The Memorandum of Association contains the fundamental 

» x/r conditions upon which alone the com- 

Articles & Memoran- « j i. u ■ .. j 

dum comnared pany IS allowed to be incorporated. It 

constitutes the dominant instrument, and 
conditions contained therein are introduced for the benefit of the 
creditors and the ^utside public as well as shareholders. 

The Ariiclep of Association play a subsidiary part to the 
Memorandum. The Articles accept the Memorandum as the 
Charter of th^ Company, and proceed to define the rights and 
duties of the Directors as between themselves and the company, 
and other,details regarding the internal administration of the 
Company. Thus the Articles are subordinate to the Memoraii- 
■dum. The provisions in the Articles should be within the 
framework of the Memorandum, and any provision exceeding 
such limits is ultra vires and inoperative. The conditions in the 
Memorandum are, with a fe^ exceptions, unalterable but the 
Articles are more easily alterable, and can be changed from time 
to time by the members provided they are within the scope of the 
Memorandum and the Act. 


B. Alteration of Articlee. 

Subject to the provisions of the Indian Companies Actf and 

Ai. * A_.- 1 «the cemditions contained in the Memo- 

Altoatuns of Aiticta. Associatimi; a Company may, 

by special resolution, alter or add to its articles; ^d any altera¬ 
tion or addition so made shall be as valid as if originally contained 
in the articles [Sec. 20]. 
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-The Articles of Association of a company can be altered 
sAject to the provisions of the Indian Companies Act and the 
conditions contained in the Memorandum of Association. The 
Memorandum of Association being the Charter of the company 
and the Articles of Association being subordinate to the 
Memorandum, any clause in the Articles, if and so far as it is 
at variance with the Memorandum, is to that extent overruled 
by it and inoperative Again, any clause in the Articles at 
variance ivlth the Indian Companies Act is also void; for instance 
an article purporting to authorise a company to pay dividend 
out of capital or to limit the right of a member to present a 
winding up petition etc. is void, the former because it is in 
variance with a legulation in the Articles [See Regulation 97 
in Table A of the First Schedule—^p. 322], and the latter because 
it is at variance with Sec. 208 of the Act—p. 331. 

Thus the powers to alter the Articles are very wide and 
general, and the only limitation is that the alterations should.be 
subject to the Act and the conditions in the Memorandum. 


Note: The Indian Companies Act, 1913 defines “Articles” 
as follows -.— 


“Articles” means the articles of association of a company as 
g.j. originally framed or as altered by 

^ special resolution, including, so far as 

they apply to the company, the regulations contained (as the case 
may be) in Table B in the Schedule annexed ^ Act Nd. XIX 
of IS.S? or in Table A in the First Schedule annexed to the 
Indian Companies Act, 1882 (VI of 1882), or in Table A in 
the First Schedule annexed to this Act [Sec. 2(1)]. 


Table A in the first Schedule to this Act pre'seribes a 
n w ■ T' A model form of “Articles of Association”. 
_^ ^ Articles of Association of a com¬ 
pany may adopt all or any of the re¬ 
gulations contained in Table A; the Articles of a company shall 


however, be deemed to contain regulations identical with or to 
the same effect as regulations 56, to, 71, 78 to 82, 97, 105, 107 
and 112 to 116; of these regulations 78 to 82 shall not be deemed 
to be included in the Articles of a Private Company [Sec. 17]. 
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Distribution and Reduction op Sharp Capital, 


1 11. Capital. 

12. Share: different classes. 
r2A. Share and Stock. 

13. Member. 

f3A. Member and Shareholder. 

14. Rights and liabilities of menoibers. 
5. Transfer of shares. 

Alteration of Capital. 

7. Reduction of Capital. 


§ 1 . Capital. 

The word means the Particular amount of money 

with which a business is started. In 
Capital: Company Law, “Capital” is used in the 

following senses '.— 

(1) Nominal Capital: The Memorandum of Association 

. , of a Company states an amount of 

* capital which the company is authorised 

to raise. This i€ called the ^Nominal” or “Authorised” Capital. 

(2) Issued Capital: Ordinarily the entire nominal capital 

. r is not offered to the public but only a 

* portion of it is actually offered to the 

public. The portion of the nominal capital which is actually 
offered tb the public is called “Issued Capital.” Illustration'. 
Suppose in a given case the nominal capital of a company is 10 
lacs, consisting of 10,000 shares of Rs. 100/- each. Of these, 
5000 shares of Rs. 100/- each are actually offered to the public. 
In this case the issued capital of the company is S lacs. 

(3) Subscribed Capital: The entire issued capital may 


Subscribed; 


not be applied for by the public. That 


' portion of the issued capital whi(± Is 

applied for and alloted to the public is called “Subscribed Capital**. 

(4). Paid-up and Uncalled Ci^ital: That portion of the 

e «T ,1 j subscribed capital which is actually psud 
Fud-up & Uncalled , capital’ whUe tot 

portion of it which is payable on subsequent call and not paid 
at the*time of allotment is known as “Uncalled capital*• 
Illustration: Suppose the value of each share is *Rs. 100/*. The 
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companj^ o0ers to issue shares in the hrst instance on payment of 
1 portion, say half, of its value, and the balance is payable on 
subsequent call. The Articles of Association usually contain 
provisions regarding the manner in which the '^uncalled capital" 
may be called for. 


§ 2. Share: Difperent Classes. 

“Speaking generally a Sluire in a company limits by shares 

signifies a definite portion of its Capital*. 
The Capital of a Company is usually 
divided into a number of equal portions, and eadh of these por¬ 
tions is a “Share”. 

Note: The Indian Companies Act, 1913 defines “Share'* as 
follows '.— 

“ 'Share* means share in the share capital of the company. 
Sec 2(16) includes stock except when a 

distinction between stock and shares 
is expressed or implied”. [Sec. 2(16)]. 

The distinction between “Share” and “Stock” will be 
explained in § 2A, p. 294. 

Different Classes of Shares: Shares n|ay be of three 

kinds vis; (a) Prefj^ence shares; 
Classes of Shares: (b) Ordinary shares aim (c) Deferred 

shares. '* 

(i) Perference Shares: The holder of Preference shares 

usually entitled to a fixed 'dividend. 
' ' ’ say 5 or 6 per cent., before any dividend 

is paid on the ordinary shares. He is not entitled to more than 
the fixed dividend, however prosperous the Company may be, 
unless the Articles of Association expressly provide otherwise. 

Cumulative and Non-cumulative: Perference shares may 
be of two sub-classes inz.. Cumulative and Non-cumulative. In 
the case of 'Cumulative preference shares’*, if the profits of 
the company in any year be not sufficient for payment of the 
dividend, ^he deficiency may be made up out of the profits of 
subse(ment years; in the case of "Non-GumUlative preference 
shared, the dividend is only payable out of the 
profits of each yeas. Preference shareb are presumed to be 
"cumulative”, unless they are expressly made “non-cumula¬ 
tive” by an ex^re^s provision in the Articles of Association. 

Re^kemable Preference Sharc»s: A Company can, if the 
Articles of Association so provide, issue Preference shares* on 
condition that they/nay be redeanable out of pro(its or out of 
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the proceeds of a fresh issue of shares or out of the sale proceeds 
of any property of the company. Such Preference Shares are 
kno^ as “Redeemable Preference Shares'*. 


(ii) Ordinary Shares: The holder of Ordinary shares is 
/.;n . cntitlcd to dividend out of the profits of 

^ ’ the company after payment of the fixed 

dividend to holders of Preference shares. 


(iii) Deferred Shares: The holder of Deferred shares is 
r-n usually entitled to a certain portion of 

' ■ the profits which remain after payment 

of dividend to holders of other kinds of shares. The deferred 


shares are also known as “Founder's shares'* because they are 
usually alloted to the promoters of the Company. 


§ 2A. Share and Stock 


When shares have been fully paid up, the Company, if so 


Share & Stock. 


authorised by its Articles of Association, 
may convert shares into stock. The 


principal difference between shares and stocks is that shares are 
divided into equal parts, and each part is distinguished by an 


appropriate number while stocks are not so divided in equal 
parts and are not separately numbered but fnay be divided into any 
amout^ts Illustrations: Suppose the capital of a company is 
divided into sferes of Rs. 100/- each. A person can purchase 


a number entire shares, say 20 shares, but cannot purchase 
fractions of shares. Suppose, again, the shares are fully paid 


up and converted by the Company into stock. A purchaser can 
purchase* stocks valued at an odd amount, say Rs. 51/-. A share 
cannot be split up but any sum nuiy be invested in stock. 


If a Company converts shares into stock, notice of such 
conversion must be filed with the Registrar of Companies, and 
thereupon rules regarding shares would no longer apply to such 
stock. A company may also have the power to re-convert stocks 
into shares. It should be noted, however, that a Company has 
no power to issue stocks originally. A company issues shares in 
the first instance; these shares must be fully paid-up, and then 
converted into stocks, which again can be re-converted .into shares. 


§ 3. Member. [Sec^ 30]. 

A person may become a member of a Company in the follow¬ 
ing ways :— 

(i) Subscribers to Memorandum: By the mere fact of 
sukscriftion to the Memorandum of a Company, a person becomes 
a memher of^ the Company» and as soon as. tj^e Company is incor- 
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porated his name is automatically ent^ed in the Roister of 
members, and he must take from the Cfompany the numJ^r of 
shares placed against his signature. His membership ^es not 
depend on his name being entered in the Register of members 
nor upon the allotment of shares to him. 

(ii) Persons who agree to be members: A person who 
is not a subscriber to the Memorandum may offer to become a 
member of the company whereupon the company may accept the 
offer and communicate the acceptance to the proposal. Then 
shares aie alloted to the proposer, and his name is entered in 
the Register of members. Thus a non-subscriber to the Memo¬ 
randum becomes a member only when his name is entered in the 
Register of members. 

(iii) Members by transfer: A member may transfer 
his shares to another person. Either the transferor or the trans¬ 
feree may apply in the prescribed manner to the Company for 
registration of the transfer of shares whereupon the Directors 
may register the transfer, and the transferee’s name is entered 
in the Register of members. Upon his name being entered in the 
said register, the transferee becomes a member of the Company. 

(iv) Death or insolvency of member: Upon the death of 
a member, his heirs and legal representatiyas are substituted as 
members in the Register of members. Similwy, upon insolvency 
of a member, the Official Assignee or the Receiver in insolvency 
is substituted for him. 

It may be noted that if a member who has transferred his 
share to another allows his name to continue to be on the register 
of members, he would be regarded as a member of the Company. 
Again the transferee in this case whose name is not entered in 
the Register of members cannot be regarded as a member of the 
Company. Thus except in the case of a subscriber to the 
metnorandum, a man becomes a member of a Company only when 
his name is entered in the Register of members. 


§ 3A. Member and Shareholder. 

Companies are of three classes vie.. Companies limited by 
* shares. Companies limited by guarantee, 

* Share- Unlimited Company. Each of 

these classes has members who collec¬ 
tively constitulje the company. But a member is no\ necessarily 
a shareholder because a company limited by guarantee and on ^ 
unlimited compemy may not haue any share capital, and tI\prefore, ’ 
moimbers of such companies may not be shareholders. In the cas^ 
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of companies limited shares, the terms ‘‘member*’ and “diare- 
holder*’ arc synonymous. 


§ 4. JR.IGHTS AND Liabilities op Members. 


Under the Act, members of a Company have certain rights 

e * • L-vx- and certain liabilities. Let us consider 
Ri^te & UaMitKs: 

Rights of individual members; (B) Rights of members collec¬ 
tively; and (C) Liabilities of inaividwd members. 


A. Rights of individiud members. 


Rights : 


A member of a company has the 
followifig rights under the Act :— 


(i) Right to transfer: A member of a Company is 
, .. .. ,, entitled to transfer his shares in the 

individually. manner provided by the Articles of 

Association. [See § S, p. 298]. 


(ii) Right to inspect: A member of a Company has the 
right to inspect certain kinds of documents and records of 
the company e g, the register of members, minute books of general 
meetings, register of directors, managers and managing agents, 
registers of contra^ in which any director is interested, copies 
of mortg&ges anycharges. [Sec. 36]. 


(iii) Rightrto get copies: A member of a company has 
the right to get copie.s of certain documents within a definite 
time-limit, in some cases without charge, and in some cases, on 
payment of a prescribed fee. For example, he is entitled to have 
without any charge, copies of the statutory report at least 21 days 
before the statutory meeting, copies of balance-sheet, profit and 
loss account, auditor’s report, director’s report at least 14 days 
before the annual meeting before •which they are to be placed for 
adoption. A member is also entitled, on payment of the pres¬ 
cribed fee,'to get copies of such balance-sheet, profit and loss 
account etc. after their adoption as also copies of register of 
members, annual list of members and summary, of the memo¬ 
randum and articles, of minutes of general meetings, fif the 
register of .holders of debentures, of mortgages and charges. 
Company'® register of mortgages etc. [Sec. 36]. 

(iv) Right to apply to Court: A member has also the 
right to ^pply to Court for rectification of share-register under 
certain circumstances. He can also apply to the Court if default 
is mad^ in holding a general meeting, and also for compulsory 
■winding up of the Company, if default is made in filing the 



RIGHTS OF MEMBERS 


297 , 


statutory report within the time prescribed., Under the Amend¬ 
ing Acr o£ 1951, a member may under certain conditions apply 
to the Court for action if the affairs of the company are being 
conducted m a manner prejudicial to the interests of the company 
or in a manner oppressive to members. [See Sec. 1S3C of the 
Act and Chapter IV of this Part, § 14> p. 323]. 


B. Rights of Members collectively. 


Members of a company collectively constitute the Company 
_ .. . . itself, and hence they collectively, 

^ acting according tp the provisions of 

the Act and the Articles of Association, can exercise the rights of 
the Company. Under the Act they can exercise some of these 
rights by an advisory resolution e.g., right to alter the capital, 
right to convert shares into stock etc. 


The members of a company can exercise certain other rights 
b} a special resolution eg, alter the Articles of Association, and 
again, in certain cases, by an extraordinary resolution e g., declare 
that the company cannot continue its business further on account 
ol its liabilities. 


C. Liabilities of members. 

There are certain liabilities imposed on mei-abers by the Act, 
-. ..... and certain other liabiliaes arise out of 

Liabilities : provisions in the Afticles of Asso¬ 

ciation of the Company. Let us notice some of thestliabilities of 
members;— 

(i) Liability to pay calls: In most cases, a Company 

^ ,, issues shares on payment of a portion 

( 1 ) to pay calls, g ^ p 292], 

In , such cases, the balance is payable on subsequent 
“Call”. A member is under the liability to p<xy the uncalled 
portion of the share when called upon to do so according to the 
Act. The Articles of Association of a Company specify the 
manner according to which the call is to be made; and such 
provisions must be complied with. 

(ii) Liability to forfeiture of shares: Surrender: The 

Articles of a Company usually provide 
,that if a member fails to pay on call, 
his shares may be declared forfeited. The Articles may also 
provide for forfeiture for other reasons. The Directors in 
order to forfeit shares mu%t follow the procedure laid 4pwn in 
the Articles. Vpon forfeiture, the sheaves become the property 
of the Company. The effect of forfeiture is that the meinj>er 

whose shares are forfeited ceases to be a member of the Company, 

• • • . , 


(ii) to forfdture; 
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Surrender: A piember may offer to surrender his shares; 
if the Articles give powers to Directors to accept such surrender, 
and’ the Directors accept, the surrender may be made. A 
“Surrender^’ has the same effect as “Forfeiture'" with this dif¬ 
ference that surrender is voluntarily made by the member himself 
whereas the Company has to take proceedings against the member 
in case of forfeiture. 

(iii) Lien: The Articles may provide that the Company 
/.■V f. shall have a first lien on the shares of 

’ a member for the latter’s debts to the 

Company e g., unpaid calls. Thus a company can claim a charge 
over the share of a member for his debts to the Company in 
preference to the other creditors of the member. 


§ 5. Transfer of Shares. 


'The shares. ... 

Shares are transferable. 


. .of any member in a company shall 
be moveable property, transferable in 
manner provided by the articles of 


the company. [Sec. 28]. Thus every shareholder is entitled 


to transfer his shares in the manner provided by the Articles 


of the Company. The Articles prescribe the mode of 
transfer and the restrictions upon it The restrictions in the 
Article.s should Eiot be absolute but should be proper. Thus in 
Ontatio Jockey CluJ? v. McBridge, [(1927) A.C. 916], it was 
held that the provision in the Articles of a Company that before 
transfer optfon should be given to other shareholders to purchase 
them amounts to an invalid restriction on the right to transfer. 


Protedure for trmisfer: [Sec. 34]. The Act lays down 
^ . r . , the procedure for transfer of shares. 

Proaduie tor transfer. ^he Articles may also prescribe that the 

transfer must be made in writing in a certain form. The pro¬ 
visions of the Act and the jegulations in the Articles must be 


followed. The Act requires tliat there must be a proper instru¬ 
ment (document) of transfer duly stamped and executed by the 
transferor and the transferee. This instrument must be delivered 


to the Company along with the share-script, and an application for 
the registration of the transfer in the Company must be made either 
by the transferor or the transferee. The Company may thereupon 
register'the transfer or refuse to do so. , If the company registers 
the transfer, the name* of the transferee is entered in the register 
of members, and the transfer is complete with the result that the 
transferor thereupon ceases to be a .member, and the transferee 
becomes a member of the company. If< on \htf other hand, the 
Cqmpany refuses to register, the transferor does not cease to 
be a member nor does the transferee become a member. In case 
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ot refusal by the Company, the Compan)s is not bound to recog- 
rise the transfer until the transfer is registered and the trans¬ 
feree’s name is entered in the register of members. 

TransmiMioii: Transmission of shares^’ means the passinff 

Tnra»niMion. 

operation of law such as death or 
insolvency of the holder. A Company has the power to register 
as shareholders persons to whom the right to any shares has 
been transmitted by operation of law (ie, the heirs and legal 
representatives of a deceased person or the Oflhcial Assignee or 
Receiver in insolvency in case the holder becomes insolvent) 
ivithout any stamped and signed docwnent. 


§ 6. Alteration of Capital. 

The capital of a company limiited by shares may be altered 

A 1 + *■ ^ n i according to the provisions of the Act. 
Alteration of Capital: Alteration of capital may assume the 

following forms: (i) Increase of capital; (ii) Consolidation and 
division of share capital; (iii) Sub-dknsion of share capital; (iv) 
Conversion of shares into stock and re-conversion; (v) Cancella¬ 
tion of sliaies; (vi) Re-organisation of capital. I^t us deal with 
each of these different forms at some length:— 

(i) Increase of Capital: A Company, authorised by its 

Articles of Association and in con- 
increase ; formity with the conditions contained in 

its Articles, may, by a resolution of the company in a general 
meeting, increase its Nominal or Authorised capital. If the 
Company is not so authorised by its Articles, the Articles may be 
altered so aS to provide for increase of capital by a 
special resolution of the Company. [Sec. 20]. 

(ii) Consolidation and division of share capital: A 

_ ... company may consolidate and divide all 

Consolidation; or any of its share capital into shares 

of larger amount than its existing shares. Thus ten shares of 
Rs. 10/- each may be consolidated into a share of Rs. 100/- each. 

(iir) Sub-division of share capital: A company may also 

sub-divide its shares or any of them into- 
* ivision; . ghareg of sijjaller amount. Thus a 

share of Rs 100/^ may be sub-divided into 10 shares of Rs. 10/- 
each. 

(iv) Conversion into stock and re-conversion: A 

_ . company whose shares are fully paid up 

ConvmKK. ,tocV if .so’ 
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authorised by its Articles of Association. Conversely, stocks can 
be re-converted into shares. 

(v) CanceUation of shares: If certain shares have not 

Ca celkt'on taken or agreed to be taken by any 

” * * person, a Company may cancel such 

shares and diminish the amount of its share capital by the amount 
of the shares so cancelled. Illustration: Suppose the nominal 
capital of a company is 10 lacs and the entire capital is issued, 
but shares valued at 9 lacs are subscribed while shares valued at 
1 lac are not taken or agreed to be taken by any person. In 
these circumstances, the Company may diminish its share capital 
from 10 lacs to 9 lac.,. 

(vi) Re-organisation of capital: A Company limited by 

„ _ . shares may, by special resolution con- 

Re-oisamsation. ^ 

the conditions contained in the memorandum so as to re-organise 
its share-capital whether by the consolidation of shares of dif¬ 
ferent classes or by the division of its shares into shares of 
different classes. Illustration: Suppose a Company has both 
preference and ordinary shares. It can consolidate these 
different classes into one class, say, ordinary shares. The 
procedure laid down above is to be followed. This consolidation 
is to be distinguished from consolidation mentioned in (ii) above. 
In the case menticfied in (ii) above, a company consolidates its 
existing shares into shares of larger amount eg., it consolidates 
10 ordinary shjtres of Rs. 10/- each into an ordinary share of 
Rs. 100/- whereas in the present case, a company consolidates, 
say, Prefergice shares and Ordinary shares into Ordinary shares. 
Similar remarks apply to division of shares into shares of different 
classes. Thus suppose a Company has Ordinary shares only. It 
may under this provision re-organise its capital by dividing these 
■Ordinary shares into Ordinary and Preference shares. 


§ 7. Reduction of Capitai^ [Sec. 55]. 

Subject to confirmation by the Court, a Company limited by 

n j * i- •* 1 shares, if so authorised by its Articles. 

HeducUon of Capital re.oluti^, raiAara its 

share capital in any way. Three conditions are to be complied with 
for reduction of capital, viz., firstly, the Company must be 
authorised by its Articles; secondly, the company must pass a 

special resolution; and lastly, it must be confirmed by the Court. 

* 

The reduction of share capikU of a 
, Fomu: company generally takes the following 

forms :— 
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(a) A Company may extinguish or reduce the liability on 

any of its shares in respect of share capital not 
piaid up; ' 

(b) A Company may either with or without extinguishing 

or reducing liability on any of its shares, cancel any 
paid up share capital which is lost or unrepresented 
by available assets; or 

(c) Either with or without extinguishing or reducing 

liability on any of its shares, pay off any paid-up 
share capital which is in excess of the wants of the 
Company. 

It ma)’ be noted that there are other provisions in the Act 
according to which the reduction of share capital can be effected; 
for instance, (1) by cancellation of shares which have not been, 
taken or agreed to be taken by any person [See p. 300]; (2) 
by forfeiture of shares for non-payment of calls [See p. 29/] ; 
(3) hy surrender of shares. [See p. 298]. 
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^1. Office and Name. 

§ 2. Meetings. 

Q 3. Provisions of Meetings and vote. 

§ 4. Resolution. 

§ 5. Directors. 

16. Managing Agents. 

7. Prospktus. 

8. Allotment. 

'9 Commissions and Discounts. 

§ 10, Debentures 
§ 11 Floating Charge. 

§ 12. Registration of Mortgages, Charges and Debentures. 

§13 Dividend. 

§ 14. Alternative remedy to winding up: Power of Court. 

§ 1. Oeeice and Name [Secs. 72 to 75]. 

A Company shall have a registered office to which all com- 
^ munications and notices may be 

addressed. Notice of the situation 
of the registered office, and of any change therein, shall be given 
to the registrar who shall record the same. 

Every limited company shall paint or affix on the outside of 

every office or place of its business in a 
conspicuous position in English, and also 
in vernacular if the registered office be situated beyond the local 
limits of the jurisdiction of a High Court. Its name must be 
engraved on its seal. Further, the Company shall have its name 
mentioned in English in all bill-heads, letter papers, notices, 
advertisements, bills of exchange etc. 

^ 2. Meetings. 

Meetings of the members of a company are of three kinds 
V j * (i) Statutory meetings; (ii) 

® ® Ordinary General Meetings and (iii) 

Extraordinary General Meetings. All these are general meetings 
because tbey are meetings of the entire body of members*. Eet us 
•consider them one by one. 

(i) Statutory Meeting: [Sec. 77]. * Every Company 

limited by shares and every company 
limited by guarantee, and halving a share 
<apital shall, within a period of not less than one month nor more 


Name.! 
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thon,six months from the date at which the Company is entitled to 
commence business, hold a general meeting of the members of 
the company, which shall be called the “sUHutory meeting** It 
should be noted that this provision does not apply to (a) Com- 
(.anies limited by guarantee but not having a share capital, j|b) 
Unlimited Companies, and (c) Private Companies. 

The object of the statutory meeting is to enable the members 
to have information as to all the necessary facts relating to the 
new comprny and to discuss matters relating to the management 
of the company. A statutory meeting is held only once in the 
life of the company and soon after its formation. 

The Directors shall, at least twenty-one days before the day 
on which the statutory meeting is held, forward to every member 
the Statutory Report. 

The Statutory report shall stale the following :— 

(a) Total number of shares alloted with particulars; 

(b) Total amount of cash received in respect of above; 

(c) Abstracts of receipts and payments up to a date within 

7 days of the date of the report; 

(d) Names, addresses and descriptions of directors, 

auditors, managing agents and managersi if any, and 

secretary of the company, and the changes since 

incorporation; jy 

(e) Particulars of any contract the modimation of'which 

is to be submitted to the meeting; ^ 

(f) The extern to which underwriting contracts, if any, 

have been carried out; 

i 

(g) Arrears, if any, due on calls from directors, managing 

agents and managers; 

(h) Particulars of any commission or brokerage paid or 

to be paid. 

In the event of any default, every director shall be liable to 
a fine not exceeding five hundred rupees. 


(ii) Goieral Meeting: [Sec. 76]. A General Meeting of 
_ . . every Company shall be held within 18 

General; and months from the date of its incorporor 

tion, and thereafter once^ at least in every calender yec^ and not 
more than 15 months pf ter the holding of the last preceding general 
meeting. 


It follow^ that the first general meeting of every domp^y 
must be held within 18 months of the date of its incorporation. 
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Subsequent general meetings must be held once at least in every 
calender year {i.e., from January to December) and not more 
than 15 months after the holding of the last preceding general 
meeting. Illustration: Suppose a Company is incorporated on 
3rd January, 1949. The first general meeting of this company 
must be held within 3rd July, 1949. The next general m'eeting 
must be held once at least in 1950 and not later than October 
1950 {le., nor more than IS months after 3rd July, 1949) ; and 
so on. 

Ordinarily these general meetings are held once a year, and 
hence they are known as Anmeal General Meetings. It may be 
noted, however, that these general meetings may be held more 
than once in a calender year. These general meetings are also 
called ^‘Ordinary*’ General Meetings to distinguish them from 
"Extraordinary” general meetings. 

The policy of the Act in providing for a general meeting 
of a company at least once a year is to offer the members a 
forum where they may express their views regarding the manage¬ 
ment of the company. 

If a default is made in holding such a meeting, the Court 
may, on the application of any member of the company, call or 
direct the callling of a general meeting of the company. 


(iii) Extraordinary General Meeting: All general meet- 
P j- in&s of the members of a company 

X raor inary. besides the ordinary general meetings 

(the first of^;vhich must be held within 18 months of incorporation, 
and others once at least every year) are “extraordinary general 
nicetings”. The Articles of a company may provide for the 
holding of such extraordinary general meetings under certain 
conditions. But the Act lays down that notwithstanding anything 
in the Articles, the Directors of a Company having a share capit^ 
shall forthwith proceed to call an extraordinary general meeting 
on the requisition of the hdlders df not less than one-tenth of 
issued share capital of the company upon which all cedis or other 
dues'have been paid. [Sec. 78]. Thus extraordinary general 
meetings may be of two kinds viz., (1) as provided in the Act, 
and (2) as provided in the Articles. The provisions relating to 
extraordinary general meetings in the Act would prevail “notwith- 
.^tanding anything in the Articles”. 


If the directors do not proceed within 21 days from the 
depositing of the requisition at the registered office of the com¬ 
pany, the requisitionists or a majority of them in value may 
themselves call the meeting. Any reasonable expenses incurred 
by, the requisitionists in convening such meeting shall be repaid 
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tc them, wd that sum shall be retained by the company out of 
the due^ from the company to the directors; 


§ 3. Provisions of Meetings and Vote. [Soc. 79]. 

Who can call: Ordinarily, the directors of a Company’call 
ttTi. „ a meeting. The Act provides that in the 

absence of any provision in the Articles,, 
two or more members holding not less than one-tenth of the 
total share capital paid up, or, if the company has not a share 
capital, not less than 5% m number of the members, may call 
a meeting. The Court either of its own motion, or on the applica¬ 
tion of director or member, order a meeting to be called under 
certain circumstances. 


Notice: Ordinarily, fourteen days^ notice in writing is- 
Notice required, and the notice with a state¬ 

ment of business to be transacted must 
be served on every member in the prescribed manner. Twenty- 
one days* notice is required for a general meeting for passing a 
special resolution. [See § 4, p. 306]. 


Quorum: 

Quorum. 


‘Quorum” means the fixed number of 
members that must be present to make 
a meeting valid. If the articles do not 
otherwise provide, two members in the case of a private company, 
and five members in the case of a pu>blic company, present per¬ 
sonally, shall be a quorum. 




If the Articles do not otherwise J»rovide, any 
member elected by the members present 
at a meeting may be Chairman, thereof. 

Proxy: If the Articles do not otherwise 
provide, in the case of a company 
originally having a shatfe capital, every 
member shall have one vote in respect of each share or each 
hundred rupees cf stock held by him, and in any other 
epe, every member shall have one vote. Votes may be j;iven 
either personaUy or by proxy. One member may appoint another 
member of the company his proxy by a duly executed instrument 
in writing. An outsider cannot be appointed a proxy. 

Poll; Ordinarily, a question at a meeting is decided by 
• p „ .show of hands But in the case of a 

“ ■ • public company, fkfe members present or 

.the Chairman or any member or members holding not less than 
one-tenth of the ii^ued capital which carries voting rights shall 
be entitled to demand a poll. In the case of a prwaie company, 
a smaller number is so entitled. 

20i 


Chairman: 

Chairman. 

Voting by 

ftoxy. 
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^ 4. Resolution. [Sect. 81 & 82]. ' 

I 

Resolutions passed at a rfieeting of the members of a company 

‘ afe of three kinds: (i) Ordimry, 

(ii) Extra^inary, and (iii) Special. 

(i) Ordlinsury Resolution: An Ordinary Resolution is a 

Ordinary ■ resolution which is passed by a majority 

™ ’ of members present at a meeting. 

(ii) Extraordinary Resolution: A Resolution shall be 

IT,*™ j an extraordinary resolution when it has 

Extraordinary; and ^ majority of not less 

ihan three-fourths of members present, at a general meeting of 
which notice specifying the intention to propose such extra- 
ordina^ resolution has been duly given. An extraordinary 
resolution is required under the Act in certain cases e.g., when 
.1 company is sought to be wound up voluntarily on the ground 
that it cannot continue its business on account of its liabilities. 

(iii) Special Resolution: A Special Resolution, like an 

g . - Extraordinary Resolution, must be 

passed by a m.ajority of not less than 
three-fourths of members present. It is further necessary in the 
case of a special resolution that it is passed at a general meeting 
of which not less than 21 days' notice specifying the intention 
tc propose the resolution as a special resolution has been duly 
given.' ^ 

I » I Under the Indian Companies Act, 

tioTJSuirSl Special Resolutions are required 

in the follov/ing, amongst other, cases:— 

Cp _ 

(a) To change the name of the Company; 

(b) To alter the Memorandum; 

(c) To alter the Articles; 

(d) To reduce the share, capital; 

(e) To convert uncalled capital into reserve capital; 

(f) To voluntarily wind up the company etc. 


I S. Directors. [Secs. 83A to 87]. 

A. Number, Qualifications and Remunecation. 

> B. Appointment of Director. 

C. Position of Directors. 

D. Powers of Directots and restricdonai thereon. 

E. Liability of Directocx 

cP. Vacatioa of office by DirectofSn , 

G. Removal of Dkectora * 

H. Restrictions inqxised by Amending Act of 1951. 
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A. Niutibtfr Qualificiitiottiy. and Rmnntimtiani • 

pfamber: A public company shall hasje at least three 

NTOber of Director.. Ditto's are M>ll^to<y to 

public companies under the • Act. 

83A]. There is no limit to the tiiaxitnum number of 
Directors of a company. The Articles of Association usually 
ccnt^in regulations regarding the number, appointment, powers 
and duties of the Directors of the Company. 

Qualificati<ms: Directors are persons who are charged with 

Oual'ficati management and administration of 

a company. A company cannot com¬ 
mence its business until the directors have taken up and paid for 
their qualification shares. "Quxdification shares'* are those which 
according to the Aitides constitute the minimum number of shares 
which a director must hold in order to qualify himself for direc¬ 
torship. [Sec. 85]. Again, no person can be appointed a 
director or named as a director or proposed as a director 
unless, before the registration of the Articles or publication 
of the prospectus o'r the statement in lieu of prospectus, he 
or his duly authorised agent has 

(a) signed or filed with the Registrar a consent in writ¬ 
ing to act as such director; and 

(b) signed the Memorandum for a number of shares not 
less than the qualification shares or signed or filed vvith the 
Registrar a written contract to take from the company and 
pay for his qualification shares. This second provision does 
not apply to companies not having a share capital. [Site. 84}. 

Remuneration: Directors are entitled to receive such 
„ .. remuneration'^as may be provided in the 

Remuneretion. Articles or by an ^eement between 

them and the company. Directors are not entitled to any remu¬ 
neration apart from what is stated above. 


B. Appointment of Directors. 

Usually the first directors are appointed by the Articles whidb 


._. . . , TV--.. also contain the mode of atmointment of 

^Jmointment of DSrec jireetors. Subject to such regulatioas 

* , in the Articles or if there be no such 

regulations therein, the following provisiihis will apply to a cmn- 
pany other than a' private company 

(i) T^e. subscribers of the Memorandum shall b2 deemed 
to be the directors of the company until the first 
directors have been appointed; 
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(ii) The directors shall be appointed by the members in 

general meeting; and 

• (iii) Any casual vacancy may be filled up by the directors. 
“Casual vacancy” means any vacancy caused by 
death, resignation or bankruptcy of the director. 

The above provisions are subject to the regulations in the 
Articles. But notwithstanding anything contained in the articles 
of a company (other than a private company) “not less than two- 
thirds of the whole number of directors shidl be persons whose 
period of office is liable to determination at any time by retirement 
of directors in rotation'’. [Sec. 83B]. 


C Position of Directors. 

Directors as Trustees: A “trust” involves three parties 

^ , ... ifijs., the settlor (who makes the trust). 

Directors position: 

vests and who is charged with the administration of the trust 
property), and the beneficiary (also called cestui que trust, for 

.u * i. whose benefit the trust is made). 

Whether trustees. » whether the DireetoA 

of a Company arcf in die position of trustees to the Companye 

Directors occupy a fiduciary relation towards the members of a 
company, and are treated in some sense as trustees for them. 
Directors, like trtf«tees, are bound to act in utmost good faith and 
to exercise due and proper care in the management of the affairs 
of the company. Directors, like trustees, must not allow their 
official condifitt to be influenced by their private interest, unless 
that interest is common with that of other members. Directors 
are liable for any dealing with the property of the company which 
is inconsistent with their powers or contrary to the interests of 
the company. Bui the position of the Directors is not one of 
trustees in any othei respect. Thus the property of the company 
does not vest in the directors^as in the case of trustees; the pro¬ 
perty is the property of the company. The position of the 
Directo.rs towards the creditors of the company is not one of 
fiduciary relationship. As against such creditors. Directors are 
merely the agents of the company acting for their principal vie., 
the company. 

Directors as agents of Company: A “Company” is a 
. ^ -person in the eye of the law but is not a 

Agen s o pany. « natural person, and ^therefore, cannot 
act by itself. A company acts throu|[h its Directors, who are its 
agents. *Thegelation between the Directors af^d the Company is 
only a case of principal and agent. Thus if the Dfrectors within 
their powers enter into a contract on bdialf of the company, it 
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is the company as principal which is liable on such contract unless 
the Directors take personal liability. * 


D. Powers of Directors and restrictions thereon. 

Powers of Directors are generally contained in the Articles, 

Powers of Directors: jf. » dause in th« 

ArtsCles giving the directors powers of 

management and all the powers of the Company which are not 
otherwise dealt with. The directors stand in a fiduciary relation 
to the members, and as such, they are bound to act in utmost 
good faith and to exercise due and proper care in the manage¬ 
ment of the affairs of the Company. The Act, however, lays 
down the follcmAng liabilities '.— 

(a) Assignment of office : A Director may be empowered, 
by the Articles or by agreement, to assign his office 
to another person. But an assignment of office 
made in pursuance of such provisions shall be of 
no effect unless and until it is approved by a special 
resolution of the company. Thus for the purpose 
of assignment of office, a director must have such 
IX)wers given to him by the Articles or by agree¬ 
ment and moreover, the assignment made under 
such powers must be approved by a special resolu¬ 
tion of the Company. [Sec. 8SB]. 

{b) Loans to Directors: No company shall make any 
loan or guarantee any loan to a c^rector of the 
company, or to a firm of which such director is a 
partner, or to a private company of which such 
director is a director. This does not •apply to a 
private company or a banking company. 
[Sec. MD]. 

(c) Holding office of profit: No director shall, without 
the consent of the company in general meeting, 
hold any office of profit under the company 
except that of a managing director, or manager 
or a legal or technical adviser or a banker. 
[Sec. 86E]. 

(J) Selling Company*s properties etc. The directors of a 
* public company shall not, except with the consent 

of the company concerned in general meeting, 

(i) sell or dispose of the undertaking of the 

, . . company; or • • 

(ii) remit any debt due by a director. 

[Sec. 86H]. 
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(e) Contracts with Company: Except with the consent 
of the directors, a director shall not enter into 
any contract for the sale, purchase or supply of 
goods and materials with the company. 

[Sec. 86F]. 

E: Liability of Directors. 

The question of liability of directors may be considered under 

LiaMlitie, of Director: two heads ^ (i) liMity to the 

company; and (ii) habiltty to outsiders. 

(*) Directors are liable to the Company for negligence, 
defaidt, breach of duty, misfeasance*, or breach of trust A 
provision in the Articles or in any contract with the company 
exempting a director from such liability is void. But if in a 
proceeding against the director for such negligence etc. it appears 
to the Court that he has acted honestly and reasonably, and that 
having regard to all the circumstances of the case, he ought to 
be excused, the Court may relieve him on such terms as the Court 
may think fit. 

(ii) ,As regards the liability of directors towards outsiders, 
directors are not personally liable on the contracts which they 
make oh behalf of the company. If, however, directors in such 
cases also accept personal liability, the other party to the contract 
may sue either th^ompany or the directors. Similarly, directors 
Rre liabfe to putsufers who have subscribed for shares on the faith 

of false statements in the prospectus. 

€ 

Criminal liability: The Act provides that directors are, 
in certain case^, liable for criminal prosecution e.g, directors are 
liable to fine not exceeding 50 rupees for default in keeping a 
register of members 

F. Vacation of oflBce by Directors. [Sec. 861]. 

The office of a director shall he vacated if — 

(a) he fails to obtain within the time specified in sub- 
„ _ section (1) of Sec. 85 or at any time 

Vacabon of odice. thereafter ceases to hold the share 

qualification, if any, necessary for his appointment; or 

(t^) he is found to be of unsound mind by a Court of 
co|^pet|mt jurisdiction; pr 

' ' 5'*Misfeasaiice'- means "misfeasance in the nature of a breach of 
tnut, that* is to* say. it refers to sqmethin^ whidi tl^ concerned 

has^ (hme wipngly-Iw.nus^mlyins or retaining in his own ha(dds, any 
mmey of the Company Or by whidi the Company's property hna bem 
wmsted. or the Company’s credit improperly pledged." 
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' (c) he is adjudged an insolvent; or 

(d^ he fails to pay calls made on him in respect of shares 
held by him within six months from the date of such calls being 
made; or 

I • . 

(e) he or any firm of which he is a partner or any private 
company of which he is a director without the sanction of the 
company in general meeting accepts or holds any office of profit 
under the company other than ffiat of a managing director or 
manager or a legal or technical adviser or a banker; or 

(f) he absents himself from three consecutive meetings of 
the directors or from all meetings of the directors for a continuous 
period of three months, whichever is the longer, without leave of 
absence from the board of directors; or 

(g) he or any firm of which he is a partner or any private 
company of which he is a director accepts a loan or guarantee 
from the company in contravention of Sec. 86-D; or 

(h) he acts in contravention of Sec. 86-F. 

In addition to these grounds, the offi.ee of director shall be 
vacated on other grounds if prmnded by the Articles of the 
company. 


G. Rennoval of Directors. [Sec. 8$G]. 

The Company, by extraordinary resolutiov^mxy remove any 
P , director whose period of office is liable 

to determination at any thme by retire¬ 
ment of directors by rotation [See P. 308] before the 
expiration of his period of office. , 

The company may, by ordinary resolution, appoint another 
person in place of the removed director. 

H. Restrictions imposed by Amending Act of 19S1. 

[Sec.86J]. 

The Indian Companies (Amendment) Act. 1951 by Sec. 86J, 

1 CK 1 imposes certain restrictions on the 
Afloenoing Act, i»5i. appointment, re-appointment and number 

of,Directors, their remuneration etc. This section is applicable 
to public companies only, and not to private compuiies (unless 
the •private companies * are the subsidiary ccanpanies of public 
cmnpanies). 'The Section provides that*any tsmendmewt in the 
Articles of Asscciation or any tfariation in the agreement which 
relates to the^ppointment t)f a man^ng director, er fhtfappointr 
meiit or election of 'a director not UmjIc to retire by rotati^; or 
which increases the remuneration of. a director; or.any increase in 
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the number of directors beyond the maximum limit permissible 
. under the Articles in force on 21st July, 1951, or the appointment, 
re-appointment, or increase of remuneration of a managing 
director for the first time after that date shall be void unless 
■appfoved by the Central Government The section further pro¬ 
vides that a managing agent, managing director or any other 
“director may complain to the Central Government that as a result 
of a change in the ownership of the shares, a change in the board 
of directors is likely, which, if allowed, will prejudicially affect 
the affairs of the company whereupon the Central Government 
may direct that no resolution passed for changing the board of 
-directors shall hcroe effect unless confirmed by the Central 
G overnment. 


5 6. Managing Agun^s [Secs. 87A to 871]. 

A. Definition of “Managing Agent." 

B. Term of Managing Agency. 

C. Remuneration. 

D. Appointment & Removal of Managing Agents 

E. Disabilities of Managing Agents. 

F. Restrictions by Amending Act of 1951. 


"Managing ^ents 
defined. 


DefiniticHi of ^‘Managing Agent”. 

"Managing ^gent” means a person, firm or company 

entitled to the management of the 
whole affairs of a company by virtue 
of an agreement with the company, and 
under thei control and direction of the directors except to the 
-extent, if any, otherwise provided for in the agreement. 
[Sec. 2(9-A)]. Thus a Managing agent (a) may be a persoUf 
firm or company {b) entitled to the management of the company 
by virtue of an agreement A Managing agent is usually under 
the control of the directors but if the agreement with the company 
provides otherwise, a managing agent may be free from such 
control. 


Manager: 

Manager. 


A Managing Agent and a Manager both have 
the management of the company but (a) 
while a managing agent may be a 
person) firm or company, a Manager is a*person; and (b) while 
there is an agreement between the managing‘agent and the com¬ 
pany entitling the former to the management, there is no such 
agreement between the Manager and the Compan)^ A director 
may also be the Manager of a company, and in that case he is 
called the Managing Director. 
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B. Term of Managing Agency. [Secs. 87A & 87AA]. 

The Amending Act of 1936 provides ihat no managing agent 

shall be appointed to hold o&e*for a 
than twenty years at a 
than 20 years at a time. time. Previous to this Act, the term of 

office of Managing Agents used to be 
settled by an agreement between them and the company. A 
Managing Agent appointed before the commencement of the Act 
of 1936, would remain in office until twenty years have elapsed 
from such commencement. A managing agent, however, would 
continue in office even after expiry of 20 years so long as all his 
dues are not paid off. A Managing Agent however, can be 
le-appointed for further terms. 

C Remuneration. 

The remuneration of a Managing Agent shall be a sum based 
„ on a fixed percentage of the net annual 

profits with provision for a minimum 
payment in case of absence or inadequacy of profits, together with 
an office allowance to be defined in the agreement. Any stipula¬ 
tion for additional remuneration is not binding on the company 
unless sanctioned by a special resolution of the company. 

D. Appointment & Removal of Managing Agents. 

The appointment and removal of a Mana^png Agent and any 

variation of a Mlanaging Agent’s* contract 
of management made after the Amend¬ 
ing Act of 1936 shall not'^e valid unless 
approved by the Company by a resolution at a general meeting. 
This provision shall not apply to the appointment of a company’s 
first managing agent made prior to the issue of the prospectus 
where the terms of the appointment are set forth. A company 
may remove a manaeing agent if he is convicted of a non-bailable 
offence in relation to the affairs of the company, by resolution 
passed at a general meeting of which due notice has been g^ven 
to the managing agent. Such Managing Agents, however, would 
not be liable to removal if the offending member of the firm of 
Managing Agents is expelled or dismissed by them within 30 
days from the date of his conviction, or if the conviction is set 
aside on'appeal. 

£.* Disabilities Managing Agentai 

Di»biliti«: .. *” 

^ , , 4he following disabilities «— • 

(a) Loans to managing agents’. No Company shall make 
to any managing agent any loan out of montys of 


Appointment and 
removal. 
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the company or guarantee any loan made to a 
managing agent. This provision shall not apply 
to a credit held by a managing agent in a current 
account maintained up to an approved limit. 

(6) Contracts with the Company: Except with the 
consent of three-fourths of the directors, a manag¬ 
ing agent shall not enter into any contract for the 
sale, purchase or supply of goods and materials with 
the company. 

(c) Restriction on powers to invest: A Managing Agent 

shall not exercise the powers to issue debentures in 
respect of the company, and shall not, except with 
the authority of the directors and within the limits 
fixed by them, invest the funds of the company. 

(d) Competitive business: A Managing Agent shall not 

engage in business competing with the business of 
the managed company. 

{e) Directors appointed by Managin>g Agents: Notwith¬ 
standing anything contained in the Articles of a 
company (other than a private company) the 
directors, if any, appointed by the Managing Agent 
shall not exceed in number one-third of the whole 
number of the directors. 

F. Restrictions l^y Amending Act of 1951. 


The [ndiofi Companies (Amendment) Act, 1951 has imposed 

various restrictions on public companies 
regarding the extension of term of 
office, transfer of office, change in cons¬ 
titution, appointment and remuneration of Managing Agents. 


Restrictions by Act of 
1951. 


Sec. 87AA provides that any amendment in the articles 
of, or any variation in any agreement with, the company for 
extending the term of office of a managing agent holding office on 
21st July, 1951 shall be void unless approved by the Central 
Government. 


Sec. 87B provides that a transfer of his office by the 
managing agent shall be void unless the approval of the Central 
Government is obtained. 

Se 9 « 87BB provides that no change, in the constitu¬ 
tion of ^e managing agmt shall have effect unless approved by 
the Central Government. . 

ISec. 87CC provides that any appointment of a managing 
itgent’for the first time after 21st July, 1951 and any amendment 
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ill the Articles or any variation in any agreement with the com¬ 
pany relating to the appointnient of a managing agent increasingr, 
the remumeration of a managing agent, managing director or any 
other director or the re-appointment after 21st July, 1951 'of a 
managing agent or appointment of a new managing agent in place 
of existing managing agent shall be void unless approved by ^e 
Central C^vernment. 

Tt should be noted that all these provisions apply to public- 
companies only, and not to private companies. 


§ 7. Prospi$ctus. [Secs. 92 to 100]. 

"Prospectus** means any prospectus, notice, circular, adver- 
PrnisnfWiiA ttscment, or other imitation offering to- 

‘ the public, for subscription or purchase, 

any shares or debentures of a company. A public company has 
to issue a prospectus (or a statement in lieu of prospectus) after 
its incorporation. A prospectus must be dated and signed by all 
the directors or agents authorised by them. It must be filed with 
the registrar before it is issued to the public. 


A. Contents of Prospectus. [Sec. 93]. 

Prospectus of a company 
shall state the foUowina particulars ’.— 

(a) The contents of the memorandum, with the 'names, 

descriptions and addresses of the signatories, and the number of 
shares subscribed by them respectively; % 

(b) The number of shares (if any) fixed by the articles 
as the qualification of a director, and any provision in the articles 
as to remuneration of directors; 

(c) The names, descriptions and addresses of the directors,, 
managers and managing agents; 

(d) The minimum subscription on which directors may 
proceed to allotment; - 

(e) The number and amount of shares and debentures which 
within the two preceding years have been issued as paid up' 
otherwise than in cash; 

(f) The name find address of the vendors of any property 
pcrchased by the company; 

(g) The amount of money paid or-payable by the company 

for gTOd will; ... 

‘ <h) Tb^ amount paid or payable within two preceding 
a^'Underwriting; 

(i) The amount of preKminary expenses; •• 
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(j) The amount paid v/ithin two preceding years to any 
. promoter; 

/k) The dates of and parties to every material contract; 

, (1) The names and addresses of auditors, if any; 

(m) Full particulars of the nature and extent of the interest 
(if any) of every director in the promotion of the Company; 

(n) Where the company has shares of more than one class, 
the right of voting conferred by the several classes of shares; 

(o) The nature and extent of the restrictions (if any) upon 
the members in respect of their right to attend, speak or vote at 
meetings. 

(1-A) If the company has carried on business before, the 
■prospectus shall set out a report of the auditor for three preceding 
years regarding proht and dividend, and if the proceeds of the 
issue of shares are to be applied in the purchase of any business, 
a report upon the profits of the business for three years. 

It may be noted that an attempt has been made to give a summary 
of the specific requirements as to particulars of prospectus. The student 
IS referred to Sec. 93 of the Act for full details. 


B. Statement in lieu of Prospectus. 

A Company may, under certain circumstances, instead of 
^ issuing a prospectus may issue a state¬ 
ment in lieu of prospectus. This state¬ 
ment must be signed by every person 
named therein as director or proposed director or by his duly 
authorised agent. 

i 

C. Liability for statements in Prospectus. 


Statement in li^ 
Prospectus. 


Liability 

joents: 


for state- 


For misleading and untrue state¬ 
ments in the prospectus the following 
clasies of persons may be liable :— 


(i) Every director at the time of its issue or every person 

who has authorised the naming of himself and is 
named as director or every person who has agreed 
to become a director; 

(ii) Every promoter of the company; 

(iii) Every person who has authorised the issue of the 

prospectus. 


•The above-named classes of persons may be liable to pay 
•cmnpensition to all persons Who subscribe for* shades or deben¬ 
tures for-loss or damage sustained by them for any misleading 
^lor utitrue statement in the prospectus. 





ExrenHons- These persofis however would not 

, be liable if the follermng be proved :— 

(a) That the statement was made on the authority gf an 

expert or of a public official document or state- 
ment; • 

(b) That the person made liable .had reasonable ground 

to believe and did believe the statement to be true; 

(c) That in the case of a director, he withdrew his consent 

before the issue of the prospectus and that it was 
issued Avithout his authority or consent; 

(d) That the prospectus was issued without his knowledge 

or consent and that on becoming aware, he forth¬ 
with gave public notice of such fact; 

(e) That after issue of the prospectus and before allot¬ 

ment. he on becoming aware of any misleading or 
untrue statement withdrew his consent thereto,and 
gave public notice of such withdrawal. 

Criminal liability: Persons wilfully making a false state¬ 
ment in any material particular may also 
Criminal liability. be criminally liable, and punishable with 

imprisonment and fine 
§ 8. Ai^lotmbnt [Secs. 101 to 104]. 

"Allotment of share” means the acC'^tance the 
... company of the offer made hy 

Auotment. persons to take dhares. ^ In response 

to the invitation contained in the prospectus, persons may 
apply for shares. No allotment shall be made unless the minimum 
subscription has been received. “Minimum subscription of 
shares” means the amount which in the opinion of the directors 
must be raised to provide the sums in respect of the following:— 

(a) the purchase price of any property purchased or to be 

purchased; 

(b) any preliminary expenses and commissions payable 

by the company; 

(c) re-payment of any moneys borrowed by the company 

in respect of the above matters; and 

(J) working capital. 

t 

*Thus minimum subscription is the minimum amount required 
to start the business of the company. It the minimum subscrip¬ 
tion is not raised, or if at least 5 p.c. of the minimum subscription 
is not received ia cash, on the expii^ of 180 daysaafteij the issue 
of the prospectus, all moneys received from the applicants for 
^hare shall be forthwith returned to them. If the minimum , 
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e^ibscriptioii is received, the Directors will proceed to allot the 
shares. 

• The following conditions must be 

Conditions. fulfilled in order that allotment may be 

valid:— 

(i) The directors acting as a board would ordinarily make 

the allotment; 

(ii) The directors may exercise the powers of allotment 

for the benefit of the company; 

(iii) Allotment must be made within a reasonable time; 

and 

(iv) A specified number of shares should be alloted. 

The effect of irregular allotment is that the applicant may 
either avoid the allotment within one month after the holding of 
the statutory meeting or claim compensation for any loss which 
the allotee has sustained on that account. 


§ 9. Commission? and Discounts. [Secs. 105 to 106]. 


No commission can be paid by a Company for purchasing or 
.selling shares unless (a) such payment is authorised by its Articles, 
(b) the rate of commission does not exceed the rate mentioned 
in the Articles, and the rate is disclosed in the prospectus or 
statement in lieu/of prospectus or circulars. 


If so authorised by its Articles, a Company may pay com- 
p . . t mission to (i) subscribers, (ii) to 

mnusaion. brokers who procure subscriptions, and 

to (iii) to,Midenvriters ie., persons who "ag^ee to subscribe” for 
shares on the happening of a contingency vie., if the shares are 
not taken up within a certain time-limit. Supposing this con¬ 
tingency does not arise at all, the underwriter is still entitled to 
^et his commission on those shares. 


Discount: A company may issue - 

DisoNint. shares at a discount only on the follow¬ 

ing conditions:— 

(a) The issue of shares at a discount must be authorised 

by a resolution passed at a general meeting and 
sanctioned by the Court; 

(b) IThe resolutipn must specify *the^ maximum rate of 

discount, not exceeding 10 p.c.; 

(c^ N(>t less than 1 year must, elapse since the date on 
which the Company is entitleil ‘tb commence 
business; 
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(d) The shares to be issued at^a discount must be issued 
within 6 months after the date on which the issue 
is sanctioned ^ the Court or within such extended 
time that the C^rt may allow. ‘ * 

§ 10. Debentures. [Secs. 126 to 128]. 

A Company usually has an express or imidied power to borrow money 

for the purposes of its business. This pomec 
Power to borrow. is usually limited by the provisions of its 

Memorandum and Artides. ' Where there is 
borrowing power, there is also a power to give security fm the debt, The 
money borrowed by a Company can be secured by (a) mortgage, (b) 
charge, (c) debentures, (d) floating charge etc. In this section we shall 
consider debentures, and m the next section we shall consider floating 
charges. 

Debenture: The word “Debenture” has not been defined 

in the Act. "Debenture*' is a docu¬ 
ment which creates or acknowledges 
a debt. It is usually, but not necessarily, accompanied by a 
charge. If a debenture is not accompanied by a chargei it is 
called a Simple or Naked Debenture while a debenture 
accompanied by a charge is called a Mortgage Debenture In most 
cases, a debenture is accompanied by a charge. 

As commonly understood, “Debenture” means an instrument 
(document) under the seal of a Company'providing, for the 
payment of a specified sum at a specified rate of interest accom¬ 
panied by a chai.Te on the assets of the Companjj. Debentures 
are ordinarily issued Ik a series, all ranking pari passu i.e., the 
debenture-holders of one series are entitled to be paid back 
simultaneously—^none of them having priority over tfie others. 

Debentures may be Perpetual Debentures or Redeemable 

„ ^ . Debentures Perpetual Debentures 

^Pen*tu.l or Redeon- 

instrument the company is not bound 
to pay them off except in the case of winding up or some 
serious default by the company. Such contingencies may not 
happen for an indefinite period, and this is why these 
debentures are called “perpetual”. Redeemable Del^tnreSy 
on the Other hand, are for a fixed period so that the Company may 
redeem them on the expiry of that period: 

Debentures fuuf Shares: Debentures should not be 

- ■_ - ^ confused with shares. Money raised 

, Jby the issue of shares,constitutes the 

• * company’s capital while money raised by 

deb^tures is a debt of a company. Thus while a slui:’efielder 
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is a part-proprietor, of the con^pdny, the debenture-holder is a 
creditor of the com pasty. A shareholder receives dividend when 
the company earns profits, a debenture-holder does not. In the 
case 6f winding up of the Company, however, debenture-holders’ 
clain} for payment is prior to that of the shareholder. 


Debenture-stock. 


Debenture-stock: The distinction between a debenture 

and a debenture-stock is much the same 
as the distinction between shares and 
stock. [See p. 294J. Debenture-stock” means the 
borrowed capital consolidated in one mass. Instead of each 
debenture-holder having a separate mortgage or bond, he gets a 
certificate entitling him to a certain sum, which is a part of a 
larger sum. 


Remedies of a debenture-holder: A debenture-holder 

for the purpose of recovering his dues 
Remedies: may have the following, among other, 

remedies:— 

(a) A debenture-holder may sue on behalf of himself and 

all other debenture-holders. This is called 
‘debenture-holder^s action*. The Court thereupon 

may appoint a Receiver, and if necessary, also a 
Manager to manage the business of the Company, 
and then declare the debentures to be a charge on 
the assets of the Company, and ultimately, order a 
• sale of the Company’s property; 

(b) If authorised by the conditions in the debenture, the 

Qebenture-holder may himself appoint Receiver; 

(c) He may apply to the Court for foreclosure or sale; 

(d) As the debenture-holder is a creditor of the Company, 

he may present a petition for winding up the 
Company; 

(e) If authorised by t|ie conditions in the debenture, the 

debenture-holder may sell the properties of the 
company through trustees. 


§ 11. Floating Charge. [Sec. 129]. 

A "Floating charge” has the following charactenstics:— 

(a) Firstly, it is .a charge on a class of 
Pirating charge as ^ assets of the Company, present or 

from secondly, Charge is 

Boating (as opposed to fixed) because 
the class of the Company's assets is one which* in ^e ordinary 
course of business is changing from time to time; and (c) lastly. 
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the company may carry on its business in the ordinary way with 
that class of assets till some event mentioned in the document' 
creating the charge occurs. Thus a “floating charged’ shofUd be 
distinguished from a “fixed charge^* on the one hand, and a “ffUure 
security* on the other. In a fixed charge, the charge is on some 
ascertained and fixed property whereas in a floating charge, the 
charge is on a class of the Company's assets. Thus if a charge 
is created on the existing buildings of the company it is a fixed 
charge, but if the charge is on the goods which are in the ordinary 
course of business manufactured by the companyi it is a floating 
charge. The floating charge, however, is not a future security 
but a pjesent security on the assets charged. The peculiarity 
of a floating charge is that in spite of the charge, the Company may 
deal with the charged assets in the ordinary course of business 
unfit some event happens when the floating charge becomes a fixed 
charge. 


§ 12. Registration oe Mortgages, Charges and Debentures. 

[Secs. 109 to 125]. 


The following mortgages and charges created after the Act 

Mortracea & Charees registered with the Registrar 

Mortgages & Charges Companies within 21 days after the 

date of their creation:— 


to be registered. 


(a) A mortgage or charge for the purpose of securing any 

issue of debentures; or 

(b) a mortgage or charge on uncalled share^capital of the 

company; or 

(c) a mortgage or charge on any immoveable property 

wherever situated, or any interest therein; or 

(d) a mortgage or charge on any book debts of the 

company; or 

(e) a mortgage or a charge, not being a pledge on any 

moveable property of the company except stock-in- 
trade; or 

(f) a floating charge on the undertaking or property of 

the company; 


Effect of non-registration: If a mortgage or a charge 
which requires to be registered is not so registered, it becomes 
void hs against the liquk&tor and creditoi;s of the compan;ir. Such 
unregistered 'mortgage or charge, however, is good against the 
> company itself. 

The Registrar of companies is to keep a register in the 
prescribed form of all mortgages and charges requiring registra¬ 
tion, and enter therein particu^rs relating to them. 

21 
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% 13. Dividend. 

Xhe term “Dividend**, ordinarily, means “a share of 
tvviHmuI profits, whether at a fixed rate or other- 

^ ■ wise”. '^Dividend means the sum paid 

and received as the quotient forming the share of the divisible sum 
payable to the recipient**—Lamplaugh v. Kent Waterworks 
{Company of Proprietors), [(1903), 1 Ch. 375, 580 C.A.]. The 
term is generally used with reference to payments made to 
members of a company as such (and not by way of remuneration 
for .services). 

Although the strict meaning of the term “Dividend” is a 
share of profits periodically payable, it ordinarily comprises also 
such share of profits as are divided only occasionally such as 
■“bonuses” or “bonus dividends”. , 

The provisions regarding dividends are contained in 

R.SuIat.ons 96 to 102. Regulations for 

management of a company limited by shares” given in Table A 
of the First Schedule to the Act. These are model regula¬ 
tions, and the Articles of a company may adopt them* Of 
these regulations, every public company must adopt Regula¬ 
tions Nos. 95 an<l 97 or regulations similar to them in its 
Article .s. 

• 

‘‘Dividends and Reserve. 


95. Tlib company in g^eral meeting may declare 
dividends, but no dividends shall exceed the amount recom¬ 
mended by the directors. 

96. The directors may from time to time pay to the 
members such interim dividends as appear to the directors to be 
justified by the profits of the company. 

97. No dividends shall be paid otherwise than out of 
profit^ of the year or any other undistributed profits. 

98. Subject to the rights of persons (if any) entitled to 
shares with special rights as to dividends, all dividends shall 
be declared and paid according to the amounts p^id on the 
shares) but if and so long as nothing is paid upon any of the 
shares in the company, dividends may be declared and paid 
■according to the amounts of the shares. ‘No amount paid on 
a share in advance of calls shall, while carrying interest, be 
treatedTor t^ie purposes of this article as pajd pp the share. 

, 99. The directors may, before recommending any 
•dividend, set aside out of the profits of the company such sums as 

• ‘I • 
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they think proper as a reserve or reserves which shall, at the 
discretion of the directors, be api^icable for meeting contingencies,' 
or for equalizing dividends, or for any other purpose to whith the 
profits of the company may be properly applied, and peiiding 
such application may, at the like discretion, either be 
employed in the business of the company or be invested in 
such investments (other than shares of the company) as the 
directors may from time to time think fit. 

100. If several persons are registered as joint-holders of 
any share, any one of them may give effectual receipts for 
any dividend payable on the share. 

101. Notice of any dividend that may have been declared 
shall be given in manner hereinafter mentioned to the persons 
entitled to share therein. 

102. No dividend shall bear interest against 'the 
company.” 


§ 14. Ai/j'JiRNATivE Rkmkdy to Winding up: Power op Court. 

The general rule of management of companies is the 
^ ^ supremacy of the majority. Generally 

winding up. speaking, a majority of the members 

of a company i.s entitled to exercise 
the powers of the company and to control its operations. 
In certain cases, no doubt, the Indian Companies Act prescribes 
not a bare majority but a majority of not less than»three-fourths 
of membci's present c g., in the cases of an Extraordinary Resolu¬ 
tion or a Special Resolution. [See p. -SOfi]. ],n certain 
circumstances, again, a company may be wound up by the Court, 
amongst others, on the ground that the Court is of opinion that 
it is “just and equitable” that the company should be wound up. 
The winding up of a company, however, is an extreme step. 
Th^ Indian Companies (Amendment) Act, 1951 % 

Sec. 153C prescribes an alternative remedy to winding up in 
cases of mismanagement and oppression. This section gives 
power to the Court to act when a company acts in a prejudicial 
manner or oppresses any part of its members. Thus this swtion 
imposes ap important limitation on the supremacy of the majority 
in company management. 

Under Sec. 153Q, any member of a company (upo^katisfying 
p m f r rt. " certain conditions), ^or the Central 
® ® * Government, may make an^applkation to 

the Court contplaihing that *‘the affairs of the company are being 
conducted (a) in a manner prejudicial to the interests of, the 
company, or (b) in a manner oppressive to some part of the 
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members (including himself)". If on any such application the 
Court is of opinion (a) that the company’s affairs are being 
condtfcted as aforesaid, and (b) that to wind up the company 
would prejudice the company, but otherwise the facts would 
justify the making of a winding up order, the Court may make 
such order as it thinks fit. It may be noted that the Court would 
make an order under this section only when facts would justify 
the making of an order for winding up, but as v/inding up of a 
company may prejudicially affect the members, an alternative 
remedy has been provided under this section. 

The Court acting under this section may make such order 
“as it thinks fif*. The powers of the Court are thus very wide; 
for example, the Court may make an order for the regulation of 
the company’s affairs in future. The powers of the Court have 
been specified in detail in sub-section (5) of Sec. 153C. 

Sec. 153D provides that if the Court in exercise of its 
powers under Sec. 153C makes an order that any agreement 
between a company and its manager, managing agent, managing 
director or other director, or any other agreement be terminated 
or revised, the order shall not give rise to any claim for damages 
or compensation, and no such manager etc. shall, without leave of 
the Court, be appointed or re-appointed as such. 
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2. Effect of Voluntary winding up. 

3. Kinds of Volunta^ Winding up. 

A. Members’ Voluntary winding up. 

B Creditors’ Volunta^ winding up. 

4. Powers and duties of liquidator in voluntary winding up. 

III. Winding up subject to supervision by Court. 

§4. Preferential payments. 

§5. Fraudulent Preference. 


§ 1. Winding Up. * 

The legal process by which a company is wound up or 

- . ., dissolved is known as thd ‘midiiix 

Liquidatron. ^ ^ company” or its 

tion**. The main object of the winding up of a company is to 
realise its assets for paying off its debts, and to distribute 
the surplus, if any, among its shareholders. Ordinarily, a 
company is wound up when it is financially embarrassed, but 
there may be other reasons, e.ff , even a solvent company may be 
wound up for fear of future losses. 


§ 2. CeNTRlBUTORY. [Sec. 158]. 

•Tbe term *^ontributory^* means every person liable to 

• contribute to the assets of e company 

Cmtnliutanr. ^ ^ ^ 

Thus the holder of a partly paid-up share is % “coatributor/* 
because he fs* liable to pay the balance of the share-money in the 
event of the company b^ng wound up. [See p. 337]. « 
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§ 3. Modes of Winding up. 


• There are three -modes of the winding up of a company viz., 
_ f , _ (1) Winding up hy the Court; (2) 

ee modes. Voluntary winding up; and (3) Wind¬ 

ing up subject to the supervision of the Court. Let us deal with 
these modes separately. 


I. Winding up by Court or Compulsory Winding up. 

1. Circumstances in which company may be wound up by 
Court. [Sec. 162]. 


Compulsory 

(i) 

(ii) 

(iii) 


(iv) 


(V) 

(Vi) 


, . A company may be wound up by the 

iqm a oti. fhf, following cases :— 

If the company has by special resolution resolved that 
the company be wound up by the Court; 

If default is made in filing the statutory report or 
in holding the statutory meeting; 

If the company does not commence its business 
within a year from its incorporation, or suspends its 
business for a whole year; 


If the number of members is reduced, in the case of 
a private company, below two, or in the case of any 
other company, below seven; 

If the company is unable to pay its debts; and 

If the Court is of opinion that it is “just and equi¬ 
table" that the company should be wound up. 


Note: Company when deemed unable to pay debts: 
[Sec. 163J. A company shall be deemed to be unable to pay 
its debts in the following cases:— 

(a) If a creditor to whom the company is indebted in a sum 

exceeding five hundred! rupees has served on the company a 
demand for payment*, and the company has lot three weeks 
thereafter not paid die same; or 

(b) If a Court’s process in- favour of a creditor is returned 

unsatisfied; 

(c) If the Court is satisfied that the company is unable to pay its 

debts. 


2. Procedure in windipg iqi by Court. 

An application to the Court for the winding up of a 

Pncediilc. . ^pany may be presmled, s^ject 

to certain provisions, a petition 
either by the company, or creditors, or contributories, or by the 
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Registrar. The petition must contain the grounds and must 
certified by an affidavit, and a copy must be served on the 
company. The Court in dealing with the petition fqr winding 
up has certain ''ordinary* and certain "extraordinary* powers. A 
date of hearing of the petition is fixed by the Court, and after 
hearing all the parties concerned and considering all the circums¬ 
tances, may either reject the petition or order the winding up of 
the company. If a winding up order is made, a copy of the 
same is to be filed with the Registrar. The Court then generally 
appoints an Official Liquidator to conduct the proceeding in 
winding up and to perform all such functions as are incidental 
to it. After such proceedings are completed, the Court makes an 
order dissolving the company. The order is then reported to 
the Registrar who makes an entry in his books as to the dissolu¬ 
tion of the Company. 


3. Effect of Winding up order. [Sec. 167]. 

An order for winding up a company shall operate in favour 

of all creditors and of all the contri¬ 
butories if made on the joint petition of 
a creditor and of a contributory. A winding up order by the 
Court has the following consequences:— 

(i) A winding up of a company by the Court shall be 
deemed to commence at the time of the presentation of the 
petition-for the winding up. According to the doctrine of 
^'relation back”, the order of winding up, when piade, is 
deemed to date back to the date of the petition., [There is a 
similar provision in the Law of Insolvency—See Part IX, § 10]. 

(ii) When n winding up order has been made, no suit or 
other legal proceeding shall be proceeded with or commenced 
against the company except by leave s>^ the Court. 

(iii) All the property and ejects of the company shall be 
deemed to be in the custody of the Court as from the date of the 
order for the winding up of the Company 


4. Official Liquidator. [Secs. 175 to 183]. 

The Court may appoint a person to be called an Official 
. , ,. ., ^ Liquidator for the purpose of conducting 

Offiari Uquidatw. proceedings in winding up a 

company and performing such duties in reference thereto as the 
Court may impose. 


A. Powers of Official Liquidktor. [Sec. 179]. 

' The Official Liquidator shall have power, with sanction 
_ • • • * of the Court, to d& the followina 

things:— 
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(a) to institute or defend any suit or prosecution, or other 
legal proceeding, civil or criminal, in the name and on behalf of 
the company; 

(b) to carry on the business of the company so far as may 
be necessary for the beneficial winding up of the same; 

(c) to sell die immoveable and moveable property of the 
company by public auction or private contract, with power to 
transfer the whole thereof to any person or company, or to sell 
the same in parcels; 

(d) to do all acts and to execute, in the name and on behalf 
of the company, all deeds, receipts, and other documents, and for 
that purpose to use, when necessary, the company’s seal; 

(e) to prove, rank and claim in the insolvency of any contri¬ 
butory, for any balance against his estate, and to receive dividends 
in the insolvency, in respect of that balance, as a separate debt 
due from the insolvent, and rateably with the other separate 
creditors; 

(f) to draw, accept, make and indorse any bill of exchange, 
hundi or promissory note in the name and on behalf of die 
company, with the same effect with respect to the liability of the 
company as if the bill, hundi, or note had been drawn, accepted, 
made or indorsed b> or on behalf of the company in the course 
of its business; 

(g) to raise on the security of the assets of the company any 
money requisite; 

(h) to take ou<^, in his official name, letters of administration 
to any decease contributory, and to do in his official name any 
other act necessarv for obtaining payment of any money due from 
a contributory or his estate which cannot be conveniently done in 
the name of the company; and in all such cases the money due 
shall, for the purpose of enabling the liquidator to take out the 
letters of administration or recover the money, be deemed to be 
due to the liquidator himself; provided that nothing herein 
empowered shall be deemed to affect the rights, duties and 
privileges of any Administrator General; 

(i) to do all such other things as may be necessary for 
winding up the affairs of the company and distributing its assets. 

< 

B. Duties of Offidel Liquidator. 

c Official L^idaior has to 

perform the following duties :— 

. (1) Report to Court: The Act requires that .the Directors 
and other officers must submit a statement of the affairs of the 
. con^ny to the Official Liquidator who on receipt of- the same 
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must’ submit to the Ckiurt a “preliminary report” as to the amount 
of capitiPil and estimated amount of assets-'and liabilities of the 
company, and if the company has failed, as to the causes of the 
failure, and whether in his opinion, any enquiry is necesiisary. 
The Official Liquidator may submit further reports, if he thinks 
fit. [Sec. 177B]. 

(2) Custody of Companys property. The Official 
Liquidator shall take into his custody or control all the property 
to which the company is entitled. [Sec. 178]. 

(3) Committee of Inflection: The Official Liquidator 
shall convene a meeting of the creditors for the purpose of 
determining whether a ‘'Committee of Inspection'* shall be 
appointed to act with the Liquidator, and then convene a meeting 
of the contributories to consider the decision of the creditors. 
If the contributories do not accept the decision of the creditors, 
the Official Liquidator shall apply to the Court for directions. 
The Committee of Inspection, if appointed, shall consist of not, 
more than 12 members being creditors and contributories, and 
they shall have th»! right to inspect the accounts of the Official 
Liquidator at all reasonable times. The function of the Com- 
raittee of Inspection is to assist the Liquidator and to supervise 
his proceedings. No member of the Committee of Inspection 
can become a purchaser of the company’s assets or derive any 
profit out of winding up transactions or receive any remuneration 
without the sanction of the Court. [Sec. 178A]. 

(4) Proceedings of meetia^s: The Official Liquidator 
shall keep proper books containing minutes of proceedings at 
meetings. [Sec. 182]. 

(5) Receipts and Payments'. The Official Liquidator shall 
present to the Cou/l an account of his receipts and payments. 

(6) Contributories: The Official Liquidator shall prepare 
a list of Contributories which is to be settled by the Court. 
[Sec. 184]. [See p. 337]. 

. (7) Collection and Distribution: The Official Liquidator 
must make calls, collect assets, distribute them among the credi¬ 
tors, and distribute the surplus, if any, amongst the shareholders. 

(8) Order of dissolution: After the completion of the 
work of winding up, the Official Liquidator shall c^tain an order 
of dissolution of the company from the Court, and report it to 
the !Eegistrar. [Sec. 194]. 


ir. Vdluntary Winding up. 

The object of a Volunta^ Winding up is th^t the^ company 

Volurtary diiuMiUca ?“? shall be left to settle 

their affairs without coming to Court, 
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and to provide them with facility for applying to the G)urt if 
necessary. 

» 

1. Circumstances in which con^wny may he wound up 

voluntarily. [Sec. 203]. 

A company may be voluntarily 
Circumstances: wound up in the following circums¬ 

tances :— 

(i) When the period (if any) fixed for the duration of the 
company expires, or the event (if any) occurs, on the occurrence 
of which the company is to be dissolved, and the company in a 
general meeting has passed a resolution requiring the company to 
be wound up voluntarily; 

(ii) If the company resolves by special resolution that the 
company be wound up voluntarily; 

(iii) If the company resolves by extraordinary resolution 
that it cannot by reason of its liabilities continue its business, and 
that it is advisable to wind up. 

2. Effect of Voluntary winding up. [Sec. 205]. 

The effect of a Voluntary winding 
up is as follows :— 

(i) A voluntary winding up is deemed to commence at the 
time of the passing of the resolution for winding up. 

(ii) When a company is wound up voluntarily, it shall cease 
to carry on its bu.‘-iness, except so far as may be required for 
winding up. • 

(iii) In the case of a voluntary winding up, every transfer of 
shares, except transfers made to, or with the sanction of the 
liquidaton and every alteration in the status of the members of, 
the company made after the commencement of the winding up 
shall be void. 

3. Kinds of Voluntary Winding up. 

Voluntary winding up may be of two kinds visi., 

(1) Members’ Voluntary windini up, 
Different kinds: and (ii) Creditors^ Voluntary winding 

up. • 

In a Members’ Voluntary winding up, a ‘’Declaration of 
Solvency” is required §s follows: The’ Directors at a meeting 
may make a declaration verified by an affidaVit to the effect that 
they have made a full enquiry into the affairs of the company, and 
that having So done, they have ■ forftied the* opinion tliat the 
company will be able to pay its debts in full within three years. 
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Such declaration .shall be supported by a report of the Auditors- 
and delivered to the Registrar. If that be done, it is a “Members' 
Voluntary Winding up”; if such a declaration has not been made 
and delivered, it is a “Creditors' Vduntary Winding up”. Ijfet us 
now deal with the separate provisions of each of the two kin^s. 


A. Members’ Voluntary winding up. [Secs. 208 to 208F]. 

The company in a general meeting shall appoint a Liquidator 
, and fix his remuneration. On the 

Voluntary appointment of a Liquidator, all the 

powers of the Directors shall cease, 
except so far as the Company in general meeting or the Liquidator 
sanctions. , If the winding up continues for more than one year, 
the Liquidator shall summon a general meeting of the company 
at the end of the first year, and of each successive year, and lay 
before the meeting an account of his acts and dealings. As soon 
as the affairs of the Company are fully wound up» the Liquidator 
must make an account, and place it before the final general 
meeting of the company. Within, a week of the “final meeting”, 
the Liquidator must send a copy of the account and make a 
return to the Registrar of the holding of the meeting. The 
Registrar shall register the account and the return, and at the 
expiration of three months, the company shall stand dissolved. 

B. Creditors* Voluntary winding up. [Secs. 209 to 209H]. 

The company shall cause a meeting of the creditoi^ to be 

summoned for the purpose of passing a 
Voluntary resolution for voluntary winding up. 

' The Directors shall cause a full 

statement of the affairs of the company to be placed at the 
meeting and appoint one of them to preside over the meeting. 
Then the creditors and the company shall appoint a Liquidator. 
If they nominate different -persons, the person nominated by the 
creditors shall be the Liquidator. The creditors may appoint a 
"Committee of Inspection” consisting of not more than five 
persons whereupon the company ni^ also appoint not more than 
five persons as members [See p. 329]. If the winding up conti¬ 
nues for more than one year, the Liquidator shall summon a gene¬ 
ral meeting of the company and a meeting of the creditors at the 
end of the first year and then of each successive year and lay the 
account b*efore the meetings. As soon as the affairs of the company 
are«fully wound up, the Liquidator shall make an account and call 
a general meeting of the company and a* meeting of the creditors 
and lay before the meetings the accounts. Witiiin one week of 
the meetings, the Liquidator shall send to the I^gistigr a copy 
df the accoifhf and shall make a return to him of the holding of 
the meetings. The Registrar on receiving the accounts aqji the- 


Creditors' 

liquidation. 
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returns shall register them forthwith and on the expiration of 
three months, the company shall be deemed to be dissolved. 

4r Powers and duties of Liquidator in Voluntary winding up. 

[Sec. 212]. 

Powers & Duties of (1) The liquidator may— 

liquidator in voluntary 
liquidation. 

(a) in the case of a members’ voluntary winding up, with 

the sanction of an extraordinary resolution of the 
company, and in the case of creditors’ volimtary 
winding up, with the sanction of either the Court or 
the Committee of Inspection, exercise any of the 
power.5 given by clauses (d), (e), (f) and (h) of 
section 179 [See p. 328], to a liquidator in a 
winding up. The exercise by the liquidator of the 
powers given by this clause shall be subject to the 
control of the Court and any creditor or contribu¬ 
tory may apply to the Court with respect to any 
exercise or proposed exercise of any of these 
powers; 

(b) wlthojt the sanction referred to in clause (a) exercise 

any of the other powers by Ais Act given to tibe 
liquidator in a winding up by the Court; 

(c) exercise the power of the Court under this Act of 

, settling a list of contrVmtories, and the list of contri¬ 
butories shall M prima facie evidence of the liability 

^ of the persons named therein to be contributories; 

(d) exercise the power of the Court of making calls; 

(e) ^ summon general meetings of the company for the 

purpose of obtaining 3ie sanction of the company 
by special or extraordinary resolution or for any 
other purpose he may think fit. 

(2) The liquidator shall pay the debts of the company and 
shall adjust the 'rights of the contributories among themselves. 

(3] t When several liquidators are appointed, any power 
given by this Act may be exercised by such one or more of them 
as may be determined at the time of their appointment, or, in 
<lefault of such determination, by any number not.less than two. 


111. Winding up subject to supenrisioi^ by Court [Sees. 221 
to 226]. 

When a ccmipany is being' wound up voltmtarily^ the 
T * company, or p. creditor, or a contribu- 

, tofy, or a Uquidator. to tlie 

^ Court for an order that the vduntary 
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winding up should be done subject to the supervision of Ae 
Court. ’’ In such cases, the Court may 'make an order tliat, 
the voluntary winding up shall continue, but subject to ^ such 
supervision of the Court generally on such terms and conditions 
as the Court thinks just. The Court in the exercise of its powers 
of supervision, may have regard to the wishes^ of the 
creditors and contributories. The Court may appoint an 
additional liquidator. The Liquidator, may, subject to the 
restrictions imposed by the Court, exercise all his powers, without 
the sanction or intervention of the Court, in the same manner 
as if an order had been made for winding up by the Court. 


§ 4 . Prioferuntiai, Payments [Sec. 230]. 


Preferential payments; 


In a winding up there shall be pood 
in priority to all other debts — 


s 

(a) all revenue, taxes, cesses and rates, whether payable to 
the Crown or to a local authority, due from the company at the 
date hereinafter mentioned and having become due and payable 
within the twelve months next before that date; 


(b) dll wages or salary of any clerk or servant in respect of 
service rendered to the company within the two months next 
before the said date, not exceeding one thousand rupees for each 
clerk or servant; 

(c) all wages of any labourer or workman, not exceeding 
five hundred rupees for each, whether payable for, time or piece 
work, in respect of services rendered to the company within the 
two months next before the said date; 

(d) compensation payable under the Workmen’s Compensa¬ 
tion Act, 1923 (VIII of 1923) in respect of the death or disable¬ 
ment of any officer or employee of the company; 

(e) all sums due to any employee from a provident ftmd, a 
pension fund, a gratuity fund or any other fund for the welfare 
of the employees maintained by the company; and 

(f) the expenses of any investigation held in pursuance of 
clause (iv) of section 138 of this Act. 

The foregoing debts shall rank equally among themselves 
a'ndbe paid in full, unless the assets are insufficient to meet them, 
in which case they, shaU abate in equal {iroportion. 


*1116 fdregoi^ debts shall be discharged forthwiffi so far as 
the assets are si^cient to meet them, sid?jeci to the reienHon of 
such sums as may be necessary for the costs and expenses of the 
winding up. 
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§ 5. Fraudulent Preference [Sec. 231]. 

We shal> deal with this question in Part IX— Insolvency, 
I 1 knd § 4 (P). [See Sec. 56 of the Presidency-towns Insol- 
venfy Act, 1909 i^Act III of 1909) and Secs. 54 and 54A of the 
Provincial Insolvency Act, 1920 (Act V of 1920)]. 


EXERCISE VII 
Company Law 
CHAPTER I—PRELIMINARY. 

1. What IS a Private Company? How does it differ from a Public 
Company 

2. Distinguish between a “Public CompanV” and a “Private Company”. 

3. Describe the different classes of Public Companies. How would 
you distinguish between a private and public incorporated 
company? 

4. How can a private company be converted into a public company? 

CHAPTER II -CONSTITUTION AND INCORPORATION: 

' MEMORANDUM OF ASSOCIATION AND 
ARTICLES OF ASSOCIATION. 

t 

5. State the points of difference between the Memorandlum of Asso¬ 
ciation and the Articles of Association of a Limited Company. 
How can you alter the Memorandum of Association? 

6. What is a Memorandum of Association? How is it related to 
Articles of Association? Can a company alter its memorandum? 
If so, how? 

7. What do you mean by “Articles” of Association and “Memoranr 
dum” of Association? What procedure would you advise your 
client to adopt to amend both? 

8. Distinguish between the Memorandum of Association and the 
Articles of Association of a Company. What stateo^ts must 
there be in a Memorandlum? How can (a) the Memorandum 
(b) the Articles be altered? 

9. “The Memorandum'of Association of a company with a limited 
liability is the fundamental l^w or duurter defining the objects and 
lizaiting the powers of the company” •[AsAfrwrytCaitMge Company 
V. Rkhe\. Explain [See p. 286). Can the memorandum be 

■ altered? If so, how? 
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10. What is the memorandum of association of a company with a 

limited liability? ’ 

11 . What provisions do you find in the Indian G)mpanies Att for 
alteraticm of a Memorandum of Assodation? 

CHAPTER III—DISTRIBUTION AND REDUCTION 
OF SHARE CAPITAL. 

12. Discuss the rights of individual members of a Public Company. 

13. W'hen can a company reduce its share cajutd, and how? 

14. Can a joint stock company borrow money? If so, how? A jmnt 
stock company borrows money from X beyond its powers. Has 
Y, a shareholder, any remedy against (a) the company, (b) the 
Directors of the Company? 

[Hints; See p. 319. A Company has an express or implied 
power to borrow money for the purposes of its business. This power is 
usually given by the Memorandum and the Articles of Association. The 
power may be implied from the objects specified in the Memorandum It 
may be that the Memorandum fixes a limit to the borrowing powers of the 
company; it may also be that the company has tmlimited powers of 
borrowing but the Directors have only limited powers of borrowing. Where 
a company has no borrowing powers or where the Memorandum fixes a 
limit to such powers, any.borrowing in the one case and any borrowing in 
excess of such limit in the other case is ultra vires the company. In such 
cases the contract is absolutely void and incapable of ratification* even if 
every member of the oimpany purports to ratify it. Similarly, if the 
Directors with linuted powers of borrowing exceed the limiJ, the borrowing 
1 .'. irregular unless the company is estopped from alleging their invalidity 
or unless the shareholders elect, as they may do^ to ratify the act of the 
directors]. 

15. How can a member of a company limited by shares transfer his 
shares? 

CHAPTER IV—MANAGEMENT AND ADMINISTRATION. 

16. Distinguish between shares, debentures and deboiture-stock. 

17. Define floating charge, misfeasance, debenture and dividend. 

18. Haw do you distinguish between fixed charges and floating charges? 
What are the rights of debenture-hdders? 

19. Discuss the r^ts' and liabilities of thp Directors of a Joint Stock 
Company. 

20 . How far is it true tp say that the position of the Di^ors of a 
Limitid company is akin to that of trustees? 

21. What are the qualifications for the directorship of a publiCiincor- 
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porated company? How can be director of a company be reznoyed 
from office? 

2^. “The position of the Directors of a Public Company is akin to 
that of the trustees.” Exi^ain and illustrate. Discuss fully the 

" statutory restrictions imposed upon the powers of the Directors. 

23. Must a limited company under the Indian Companies Act have 
Dir^ors? What is the exact legal positimi of the Directors of a 
Joint Stock Company? 

24. Who are Managing Agn ats? How has their position been regulated 
by Statute? 

25. Who are managing agents of a Public Company? How do they 
differ from ir.anagers of such a Company? How are managing 
agents ai^inted? How are they removed? 

26. "Managing agents oonipy an important place in the company law 
of India”. Discuss fully. 

27. Who are the Managing Agents of a company under the Indian 
Law? Is it possible for a Managing Agent to be independent 
of the control of the Directors of a company. 

28. What do you understand by the statutory meeting of the shares 
holders of a Company ? 

29. How do you distinguish between an extraordinary and a special 
resolution ? 


CHAPTER V—WINDING UP. 

30. Under what circumstances will the Court compd winding up of 
the Cbmpany? 

31. How can a company be wound up? On what grounds can a 
shareholder file a petition far winding up? 

32. When and how can the cocqiulsory liquidation of a Limited 
Company be brought about? 

33. How can a voluntary winding up of a company be brought about ? 
How is a liquidator appointed in such winding up? 

34. Under what circumstances will a company be wound up 
by order of Court ? What is the efifect of such winding up ? 

35. What is the distinction between voluntary liquidation and com¬ 
pulsory liquidation? What are the powers of the* liquidator 
regarding payment of dividends to (a) creditoza^ (b) contribu¬ 
tories? 

a. I, * 

36. Under what circumstances will the Courts order a compulsory 
‘ winding of a Company? What is the effect of a winc^ 

o¥der?‘' ‘ -c 

37. On what groundb could a creditor present a petition for winding 
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up of a company by the Court ? What ia Boenat by the 'Tjat of 
Contributories”? [See Note below.] , 

38. Under what circumstances can a company be voluntarily wound* 
up? Distinguish between Members’ voluntary winding ull> and 
Creditors’ voluntary winding up. • 

39. What are the different modes of winding up of a Company, provided 
for in the Indian Companies Act? What are the drcumstanoes 
in which a company may be wound up by Court ? 

40. What are the powers of an Ofhdal Liquidator in a winding up ? 

41. What do you understand by the term "contributory” in a winding 
up proceeding ? What is the nature of the liability, as contribU' 
tories, of present and past members? [See Note below.] 

42. Discuss fully the powers of the Liquidator in a case of— 

(a) Compulsory liquidationt 

(b) Liquidation under the supervision of the Court ; 

(c) Voluntary liquidation. 

43. What is a Committee of Inspection in a compulsory winding up? 
What are the functions of such a Committee of Inapection ? [See 
p. 329]. 

Note: Contributories: List of Contributories. 

A ‘‘Contributory* is a person who is liable to contribute to the assets- 
of the company in the event of its winding up. [See p. 325]. 

The persons liable as contributories may be (i) I*resent memberst 
(ii) Peat members, and (iii) Directors. 

) 

(1) ^Treseot members’* are those whose names are included in the 
register of members at the commencement of the winding up. In the 
case of a ccxnpany limited by shares, present members are lial^le to contri¬ 
bute not exceeding the amount (if any) unpaid on their sharesi in other 
words, if the shares are not fully paid up, they are liable for not exceeding 
the unpaid amount; if the shares are fully paid up, they are not liable at 
all; this fdlows from the circumstance that tlieir liability is limited. 
i2) **Past members” are those whose names were previously included- 
in the register of members but at the commencement of the winding up, 
their names are not included e.g., because they had transferred their shares 
to others. The liability of past members may be summarised thus: A past 
member shall not be liable if he has ceased to be a member for one year 
or unwards before the commencement of the winding up. Again, a past 
member shall not be liable unless the present members are unable to satify 
the contributions required. Lastly, a past rn^foer shall not be liable to- 
'contribute in respect of any debt or liability of the company contracted 
after he has g^paed to be a member. (3) So far as.'Directors are 
concerned, they are “present members” and liaUe as such; in Gertain 

22 
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4ase^ they may have an additional reponsibility to oootribute. In*the 
case of the death of a contributory, his heirs and legal representatives shall 
!be contributories. In the case of the insolvency of a ccmtributory, his 
assignee shall be contributory, 

In winding up by the Court, the Liquidator prepares a "List of 
-Contributories” and the list is settled by the Court} in winding up 
subject to the supervision of the Court, the supervision order generally 
contains directions as to the manner in which the List of Contributories 
is to be prepared, and the Liquidator will follow the said directions. In 
Voluntopry Uqmdraion, the Liquidator prepares the List of Contributories 
KX! his own responsibility. 

The List of Contributories is drawn up in two parts viz., the **A” 
List and the “B” Lis'. In the "A” List, the names of the present 
members who are liable are induded. In the "B” List, the names of past 
members who are liable are induded. The Liquidator shall, in the first 
instance, recover the contributions from those in the “A” List, and if they 
are not sufficient, he shall recover from those in the "B” List. 
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INTRODUCTORY. 


•■The law relating to Arbitration is now contained in the 
Asbitration Act, 1940 (Act X of 1940). Previous to this 
enactment, the law was contained in the Imian Arbitration Act, 
1899, and sections 89 and 104 clauses (a) to (f) of, and the 
Second Schedule to, the Code of Civil Procedure. The Arbitra¬ 
tion of 1940 repeals the previous enactmentsi and is a complete 
code on the subject of arbitration. 

In England, the principal Act is the Arbitration Act, 1889 
(52 & S3 Viet. c. 49). This Act has been amended by the 
Arbitration Act, 1934 (24 & 25 Geo. 5. c. 14). 

The object of cirbitration is that parties are spared the delay 
and expenses of litigation in a Court of lav/, and have their 
disputes settled by a domestic tribunal in a speedy and inexpensive 
way. 

The Scheme of the Arbitration Act, 1940 may be briefly 
outlined as follows* There are three classes of arbitration vie., 
(i) “Without the intervention of the Court”; (ii) “With the 
intervention of the Court, where there is no suit pending”; and 
(iii) “With the intervention of the Court, where there is a suit 
pending”. In the first and second cases, there is already an 
“arbitration agreenunt”, i.e., a written agreement between parties 
that in case of disputes arising between them, they would refer 
the disputes tp arbitration; in the flrst case, when disputes arise, 
j/arties themselves refer the same to arbitration without any 
assistance 9f the Court while in the second case, the parties apply 
to the Court for referring the disputes to arbitration on the basis 
of the agreement. In the last case, there is no “arbitration 
agreement” as in the two cases mentioned above; litigation is 
going on in the Court betweqi the parties; at a certain stage, 
before final judgment is pronounced, parties apply to the Court 
for referring the matter to arbitration, and the Court shall make 
an order accordingly. The Act lays down provisions for appoint¬ 
ment of arbitrator or arbitrators, and umpire, revocation of their 
authority, their removal and their powers. When the arbitrator 
or arbitrators, or umpire (if any) conclude their labo*urs, they 
irake an '"Award”. In all cases, the Award is filed in Court. 
The Court has the power to modify, remit* ^et aside or to pro¬ 
nounce judgment according to the Award; upon judgment, a 
decree' shall follow which can be enforced against aS parties 
concerned*. • • • • 



§ 1. Arbitration Agreement: Submission. 


** *Ari>itratioa Agreemoit’ means a written agreement to 

c,_. . submit present or future differences 

Submimon. avbitration, whether an arbitrator 

is named therein or not**. [Sec. 2(a)]. 

The expression “Arbitration Agreement* as defined above in 
the Arbitration Act, 1940 has the same meaning as **SubmisM<Mi** 
used in the Arbitration Act, 1899, and in the (English) Arbitra¬ 
tion Act, 1934 (24 & 25 Geo. 5 c. 14). 

It may be noted that an ‘Arbitration Agreement’ or ‘Submis¬ 
sion’ must be a written agreement. Moreover, it is an agreement 
to submit to arbitration not only present differences but oijo 
future differences which may arise between the parties. Lastly; 
it is not imperative that cm arbitrator should be named in the 
arbitration agreement. 

§ 2. Effect of Submission: Power of Court to stay Suit. 

[Sec. 34]. 


Where a party to an “arbitration agreement’’ commences 

Power to Stav Suit proceedings in respect of any 

power to stay buit. contained in the sai^ agreement,, 

the Court may, on the application of the other party, stay the 

proceedings if the following conditions are fulfilled :— 

(a) The subject-matter of the legal proceedings must be 

within the scope of the arbitration agreement: 

(b) The application for stay must be made at any time 

before filing the written statement or taking any 
other steps in the legal proceedings; 

(c) There is no sufficient reason why the matter should 

not be referred to arbitration, in accordance with 
the arbitration agreement; and 


(d]^ The applicant for stay was at the time when the legal 
proceedings were commenced, and still remains, 
ready and* willing to do all things necessary to the 
proper* conduct of the aihitfation. 


■ The granting or refu.sing a stay is a matter discretion Of 
the Court but«the discretion must be guided by judicial principles. 
If the Court does not stay the legal proceedings which have hem 
commenced between the parties to the reference^ and a notice 
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thereof has been given to the Arbitrators or the Umpire, all 
further proceedings before the Arbitrators shall be invalid. 

t 


§ 3: Different Classes bF Arbitration. 

The Arbitratum Act, 1940 divides 
Ihree dasses: references to aihitration into three 

classes as follows:— 


1. Arbitration without intervention of the Court: 

In this case the parties to an arbitration agreement themselves 
refer their disputes or differences to arbitration without any 
assistance of the Court. The provisions relating to this class of 
arbitration are set cut in detail in § 4. 


2. Arbitration with intervention of the Courts where 
there is no smt pencling: [Sec. 20]. In this case, the parties 
to an arbitration agreement or any one of them (if the others do 
not take any steps) may apply to the Court that the arbitration 
agreement be filed. If no sufficient cause is shown why the 
arbitration agreement should not be filed,^the Court shall order 
that the arbitration agreement be filed, and shall make an order 
of reference^ to arbitration. Thereafter the provisions applicable 
to “Arbitration without the intervention of the Court” will apply 
as far as they can be made applicable. 


3.^ Arbitration with intervention of the Court, where 
there is a suit pending: Where in any suit all the parties 
interested agree that any matter in difference between them 
shall be referred to arbitration, they may, at any time before 
the judgment is pronounced, apply to the Court for an order 
of reference. The arbitrator shall be appointed in such 
manner as may be agreed upon between the parties. The 
Court shall by order refer.to the arbitrator the matter in 
difference. [Secs. 21 to 23]. Thereafter the provisions 
applicable to “Arbitration without intervention of the Courf* will 
apply as far as they can be made applicable. 


Statutory Arbitration: [Sec. 46]. Besides the above 

Sututcy ArWtratio.: Acts of ihe 1^- 

' lature, e.g., the Co-operatwe Soctehes 

Act,^ 1912 (Act II of 1912), provide for the settlement of disputes 
arising out of their provisions by arbitration. This is called 
*/SiaUis6ry,^ Arbitration** or Aihitration under a statute. The 
Acts in«question usually describe how the arbitration is to be 
conducted but in cases not covered by the procedure laid down 
therein, the ^visions of the Arbitration Act, 1940 apply. 
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Note. Arbitrator and Umpire. 

A. Provisions implied in arbitration agreement. 

B. Appointment of Arlntrators. 

h Agreement that arbitrators be appcwted by third party. 

2. Power of Court to appoint arbitrator or umgnre. 

3. Power of party to appoint new arbitrator. 

4. Appointment of three or more arbitrators. 

C. Revocation of autliority of Arbitrator or Umpire. 

D. Removal of Arbitrator or Umpire. 

E. Powers of Arbitrrtor. 

F. Award. 

G. Powers of Court regarding Award. 

(1) Power to ixiodifyi 

(2) Power to remit; 

(3) Power to set aside award; 

(4) Judgment in terms of award. 


In this case the reference to arbitration is made in the follow* 
*■ inig way. There is an arbitration 
of Court. agreement between the parties according 

to which they agree in writing to submit 
present or future differences to arbitration. Differences arise. 
They themselves refer the differences to arbitration. . At the 
stage of initiation of the arbitration proceedings, the parties do 
not seek awy assistance from the Court. 


Note: Arbitrator and Umpire. , 

An "Arbitrator” is a person appointed to adjudicate upon 
the differences between the parties in an arbitration proceeding. 
There may be only one arbitrator, or more. If there be only one 
arbitrator, he shall make the award. If there be more than one 
arbitrator, the number may be odd or even. If the number be 
odd, the majority shall make the award. If the number be even, 
the arbitrators shaU appoint an “Umpire”; if the even number of 
arbitrators be equally divided in their opinion, the Umpire shall 
make thf award. Thus an "Umpire” is the person who decides 
when there is an even number of arbitrators, and they are equaJly 
dviHded in their opinion, fllustration: Swpose the arbitratioa 
agreemebt provides for two arbitrators! These two aibitrators 
shall appoint an Umpire within one month of their appointment. 
Thereafter fte arbitrators differ in their opinion^ whereupon the 
matter goes oefore the Umpire, and the award of the Umpire 
shall prevsul. If Uiere be no difference of ojunion between the 
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two arbitmtors, th^ matter ck><es not go to the Umpire at all; the 
two arbitrators make a joint award. 


A. Provisions implied in arbitration agreement [Sec. 3 A 
I the First Schedule]. 


An “arbitration 
Implied Provisions: 


agreement**, unless a different intention 
is expressed therein, shall be deemed to 
include the following provisions :— 


1. Unless otherwise expressly provided, the reference 
shall bf to a sole arbitrator. 


2. If the reference is to an even number of arbitrators, 

the arbitrators shall appoint an Umpire not later 
than one month from the latest date of their res¬ 
pective appointments. 

3. The arbitrators shall make their award within four 

months after entering on the reference or after 
having been called upon to act by notice in writing 
from any party to the arbitration agreement or 
within such extended time as the Court may allow. 

4. If the arbitrators have allowed their time to ex^nre 

without making an award or have delivered to any 
party to the arbitration agreement or to the umpire 
a notice in writing stating that they cannot agree, 
the umpire shall forthwith enter on the reference in 
lieu cf the arbitrators. 

5. The umpire shall make his award within two months 

of entering on the reference or within such extended 
» time a', the Court may allow. 

6 . The parties to the reference and all persons claiming 

under them shall, subject to the provisions of any 
law for the time being in force, submit to be 
examined by the arbitrators or umpire on oath or 
affirmation in relation to the matters in difference 

• and shall, subject as aforesaid, produce before the 

arbitrators or umpire all books, deeds* papers, 
accounts, writings and documents within their 
possession or power respectively, which .may be 
required or called for and do all other things which 
during the proceedings on the'reference, the arbitra¬ 
tors 01 umpire may require. • , * 

7. The award shall be final and binding on the parties and 

* persons claiming under theto respectively. 

The costs of the reference and award shall be in the 


8 . 
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discretion of the arbitrators or umpire who tnay 
direct tOi and by whom, and* in what manner, suc^ 
costs or any part thereof shall be paid, and m^y t^ 
or settle the amount of costs to be so paid or any 
part thereof and may award costs to be paM as 
between legal practitioner and client. 

B. Appointment of Arbitrators. 

provisions regarding appoint- 
Appointment ment of Arbitrators may be summarised 

as follows :— 

1. Agreement that arbitrators be appointed by third party. 

[Sec. 4]. 

The parties to an arbitration agreement may agree that any 
reference thereunder shall be to an arbitrator or arbitrators to 
be appointed by a person designated in the agreement either by 
name or as the holder for the time being of any office or appoint¬ 
ment. Thus there may be an agreement that the arbitrator will 
be appointed by the Bengal Chamber of Commerce or by the 
President for the time being of the Bengal Chamber of Commerce. 

2. Power of Court to appoint arbitrator or umpire. 

(i) In any of the following cases— 

(a) Where an arbitration agreement provides fhat the 

reference shall be to one or more arbitrators to be 
appointed by consent of the partied, and all the 
parties do not, after differences have arisen, concur 
in the .appointment or appointments; or.* 

(b) If any appointed arbitrator or umpire neglects or 

refuses to act, or is incapable of acting, or dies, and 
the arbitration agreement does not show that it was 
intended that the vacancy should not be supplied, and 
the parties or the arbitrators, as the case 
may be, do not supply the vacancy; or 

(c) Where the parties or the arbitrators are required to 

appoint an umpire and do not appoint him; 

any party may serve the other parties or the arbitrators, as the 
casejnapr be, with a written notice to concur in the appointment 
or appoii|tments or in supplying the vac^cy. 

(ii) If *the appointment is not made within fifteen clear days 
s^ter the service jof the said notice, the Court may>on tke applica¬ 
tion of the party who gave the notice and after giving the other 
parties an oppeutunity of being heard, appoint an arbitrator or 
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artiitrato’rs or uiApire, as the case may be, who shall have like 
-power to act in the relEerence and to make an award as if he or 
they hSd been appointed by consent of all parties. [Sec; 8]. 

Xiii) Where the Court removes an umpire who has not 
entered on the reference or one or more arbitrators (not being 
all the arbitrators), the Court may, on the application of any 
party to the arbitiation agreemenb appoint persons to fill the 
vacancies. [Sec. 12(1)]. 

3. Power of party to appoint nenv arbitrator. [Sec. 9]. 

Where an arbitration agreement provides that a reference 
shall be to two arbitrators, one to be appointed by each party, 
then, unless a different intention is expressed in the agreement,— 

(a) if either of the appointed arbitrators neglects or 

refuses to act, or is incapable of acting, or dies, the 
party who appointed him may appoint a new arbi¬ 
trator in his place; 

(b) if one party fails to appoint an arbitrator, either 

originally or by way of substitution as aforesaid, 
for fifteen clear days after the service by the other 
party of a notice in writing to make the appoint¬ 
ment, such other party having appointed his 
arbitrator before giving the notice, the party who 
has appointed an arbitrator may appoint that 
arbitrator to act as sole arbitrator in the reference, 
and his award shall be binding on both parties as if 
4ie had been appointed by consent; 

Provided that the Court may set aside any appointment as 
sole arbitrator made under clause (b) and either, on sufficient 
cause being shown, allow further time to the defaulting party to 
appoint an arbitrator or pass such other order as it thinks fit. 

4. Appointment of three or^ more arbitrators. [Sec. 10]. 

(1) Where an arbitration agreement provides that a 

reference shall be to three arbitrators, one to be appointed by 
each party and the third by the two appointed arbitrators, the 
agreement shall have effect as if it provided for the appointment 
of an umpire, and not for the appointment of a third arbitrator, 
by the two arbitrators appointed by the parties. Thus though in 
the arbitration agreement the third person is called an "arbitrator”, 
he is not really so; by vistue of this provision,Jie is an '*Umpire”. 

(2) Where an arbitration agreement provides that a 

reference •shall,be tc three arbitrators to be appoiijl;pd otherwise 
than as mentioned in sub-section (1), the award of the majority 
shall,.unless the arbitraticKi agreement otherwise provides, {uevail. 
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- (3) Whefe ail aitiitfation agreement provides for the 
appoinWent of more arbittktbrs than tfiree, the award of the 
majority, or if the arbitrators are equally divided in their opinions, 
the award of the umpire shall, unless the arbitration agreement 
otherwise provides, prevail. 

C Revocation of authority of Arbitrator or Umfiire. 

**The authority of on appointed arbitrator or umpire shall 
P . not be revocable except with the leave of 

evoca ion. court, unless a contrary intention is 

expressed in the arbitration agreement*. [Sec. 5]. 

The general rule is that the authority of an appointed arbi¬ 
trator or umpire shall be irrevocdJle. To this general rule, there 
are two exceptions. Firstly, the authority may be revoked by 
leave of the Court. In other words, the Court for a "just and 
sufficient cause” may order revocation. Illustration: If an 
aibitrator acts in fraudulent collusion with one of the parties, 
the Court may order revocation. Secondly, the parties to the 
arbitration agreemeht may expressly provide therein that the 
agreement should be revocable. 

Under the Arbitration Act, 1940, the Court may supersede 
the arbitration agreement in the follotving cases :— 

(a) The Court may grant leave for "just and sufficient 

cause” that the authority of an arbitrator or umpire 
be revoked [Sec. 5]. 

(b) The Court may remove an umpire who'has not entered 

appearance or one or more arbitrators [Sec. 12]. 

(c) The Court has the power to supersede the reference 

to arbitration and order that the arbitration agree¬ 
ment shall cease to have effect when an award has 
become void or has been set aside [Sec. 19]. 

(d) The Court has the power of making an order super¬ 

seding the arbitration and proceeding v/ith the suit 
instead of filling up the vacancies or making 
appointments as provided in the Act [Sec. 25]. 

D. Removal of Arbitrator or Umpire. [Sec. 11]. 

4i 

• (1) The Court.may, on the application of any party to a 
reference, remove an arbitrator or umpire who fads to use all 
reasonable^ disptUch in entering on and proceeding with the 
reference and making an award. 

■ ^ (2) The* Court may remove an arbitrator or umpire who has , 
misconducted himself or the proceedings. 
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(3) Where an arbitrator or umpire is removed under this 
section, he shall not entitled to receive any remuneration in 
respect^ of his services. 

£. Rowers ot Arbitrator. [Sec. 13]. 

The arbitrators or umpire shall, vmless different intention is 
expressed in the agreement, have power to — 

(a) administer oath to the parties and witnesses appear¬ 

ing; 

(b) state a special case for the opinion of the Court on 

any question of law involved, or state the award, 
wholly wr in part, in the form of a special case of 
such question for the opinion of the Court; 

(c) make the award conditional or in the alternative; 

(d) correct in an award any clerical mistake or error 

arising from any accidental slip or omission; 

(e) administer to any party to the arbitration such inter¬ 

rogatories as may, in the opinion of the arbitrators 
or umpire, be necessary. 


F. Award. 

(1) When the arbitrators or umpire have made their award, 
they shall sign it rnd shall give notice in writing to the parties 
of the making and signing thereof and of the amount of fees 
and charges payable in respect of the arbitration and award. 

(2) The a*rbitrators or umpire shall, at the request of any 
party to the arbitration agreement or any person claiming under 
such i>arty dt if so directed by the Court and upon payment of 
the fees and charges due in respect of the arbitration and award 
and of the costs arid charges of filing the award, cause the award 
or a signed copy of it, together with any depositions and docu¬ 
ments which may have been taken and proved before them, to 
be filed in Court, and the Court, shall thereupon give notice to 
the parties' of the filing of the award. 

(3) Where the arbitrators or umpire state a special case 
under clause (b) of section 13, the Court, after giving notice 
to the parties and hearing them, shall pronounce its b^nnion 
thereon and such opinion shall be added to, and shall form part 
of, the award [Sec. 14]. ^ 

G. Powers ctf Court regarding Award. 

(1) Power \o modify [Sec. IS]: The Court maV by order 
• modify^ or correct an award— 
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' (a) where ic appears that a part of the award is upon a 
> matter not referred to arbitration and such part can 
be separated from the other part and dofs not 
affect the decision on the matter referred; or 

- (b) where the award is imperfect in form, or contairfs any 
obvious error which can be amended without 
affecting such decision; or 

(c) where the award contains a clerical mistake or an error 
arising from an accidental slip or omission. 

(2) Power lo remit [Sec. 16]: The Court may from time 
to time remit the award or any matter referred to arbitration to 
the arbitrators or umpire for reconsideration upon such terms as 
if thinks fit— 

(a) where the award has left undetermined any of the 

matters referred to arbitration, or where it deter¬ 
mines any matter not referred to arbitration and 
such matter cannot be separated without affecting 
the determination of the matters referred; or 

(b) where the award is so indefinite as to be incapable of 

execution; or 

(c) where an objection to the legality of the award is 

apparent upon the face of it. 

(3) Power to set aside award: An award shall not be set 
aside except on one or more of the following grounds, namely:— 

(a) that an aibitrator or umpire has misconducted himself 

or the proceedings; 

(b) that an award has been made after the issue of an 

order by the Court superseding the arbitration or 
after arbitration proceedings have become invalid 
because the arbitrators continued the reference 
inspite of notice of legal proceedings with regard^ 
to the same subject matter not stayed by the Court. 

(c) that an award has been improperly procured or is 

otherwise invalid [Sec. 30]. 

Thus the Court has wide powers to set aside an award of 
the arbitfators. In fact the powers of the court to set aside an 
awasd under the Arbitration Act, 1940 are wider than powers 
under the repealed previous enactment viz., under R. 15 of 
Second Schedule to the Code of Civil Procedure. 

0 * 

(4) Judgment in terms of award: [Sec. 17]. Where 
the Court sees no cause to remit the award or any of die matters 
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referred to arbitration for reoopsideration or to set aside the award, 
•lie Court shall, after the time for making^ an application to set aside 
award has expired, or such application having been made, 
after refusing it, proceed to pronounce judgrnent accordng to the 
award, and upon the judgment so pronounced a decree shall 
follow, and no appeal shall lie from such decree except on the 
ground that it is iti excess of, or not otherwise in accordance 
with, the award. 

§ 5. Uniformity in Commerciai, Arbitration. 

There is great diversity of law and practice in regard to 
arbitration in the various commercial countries of the world. 
The International Ia.w Association at the Paris Conference 
held in 1936 appointed a Committee to advise to what extent 
unification of law on this matter may be practicable. The 
Commercial Arbitration Committee submitted its report to the 
Amsterdam Conference of the Association held in 1938. In 
its report the Committee found that there was really no funda¬ 
mental difference in the main principles of substantive rules 
governing commercial arbitration in the leading States but there 
were differences relating principally to the rules of evidence and 
procedure, and that it was desirable that greater international 
uniformity should be established in the practice of commercial 
arbitration "so as to conform to the standards required by the 
present exigencies of international commerce, and adopted as the 
result oi experience by great international trading organisations”. 
The desired uniformity would be best achieved when a uniform 
arbitration lai/ is enacted by the Governments of the different 
countries, but until then, the Committee suggested that traders 
rriight voluntarily specify in their agreements "the law of the 
country by which they desire that the arbitration of disputes 
arising under their contracts should be governed, and the rules 
and procedure to be observed in the conduct of the arbitration.” 
The Committee submitted to the Amsterdam Conference drafts 
orf a **standar%sed Arbitration Claused* and of *‘standarised 
Rules of .Arbitration** for adoption by voluntary agreement between 
the contracting traders. The “draft standarised Arbitration 
Clante" suggests that the following provisions should be inser¬ 
ted in a commercial contract:— 

. ^Firstly: Any dispute or difference which may arise under, out 
of, or in connection with or in relation to thio commercial contract shall 
be referred to arbitration in accordance with the lntemEci(Hial Law 
Association’s Rules for latematiena} Conunerdal Arbitration (or more 
shortly, **The Amsterdam Rules^ 193^), , ^ 

Secondly. The mode of arbitratim by which all disputes and 
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differences which may arise imderp out or in connection w|th or 

in relation to this contract shall be deteixcined is by:-^ 

• • 

(i) (a) A single arbitrator, namdy (inserting the name of thii 

arbitrator) 

or ’ 

{b) A single arbitrator to be agreed on between the parties 
to the contract 
or 

(c) A single arbitrator to be appcnnted by (inserting the 
name of the appointing person or authority) 

or 

(ii) (o) Two arbitrators, namely (inserting the names of the two 

arbitrators), or, in case the two arbitrators disagree, by 
an un^ire who is to be appointed by the two arbitrators 
forthwith on their being required to act. 
or 

(b) Two arbitrators, one to be appointed by one of the parties 
to the contract, and the other arbitrator to be appointed 
by the other party to the contract, or, in case the two 
arbitrators disagree, by an umpire who is to be appointed 
by the two arbitrators forthwith on their appointment 

or 

(iii) (a) Three arbitrators, namely (inserting the names of the 

three arbitrators) 
or 

(h) Three arbitrators, to be appointed by (inserting the name 
of the appointing person or authority) 
or 

(c) Three arbitrators, the first arbitrator to be app^nted by one 
of the parties to the contract, and the second arbitrator 
to be appointed by the other party to the contract, and 
the third arbitrator to be appdnted by agreement by the 
first and second arbitrators, or failing agreement to be 
appointed by (inserting the name of the appointing person 
or authority). 

Thirdly. The construction, validity and performance of this con¬ 
tract diall be regulated by the law of * * * * * (inserting name 
of the,country selected). 

S'he Amsterdam Conference, however, did not finally adopt 
the Riiles«proposed in the report but appointed another Committee 
**10 endeavoar to arrive at agreed rules consistent with national 
system in the light of the drafts and all other relevant,informa¬ 
tion". In vi^iV of the Second World War which oroke out soon 
after, further progress in this direction was halted. It is looped 
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that the International Law Association will resume their labours 
now, and there would Soon be a uniform arbitration law for world 
commerce. 

The Federation of the Indian Chatpbers of Commerce and 
Indilstry has formed a Tribunal of Arbitration to decide, settle 
and adjust disputes and differences arising out of trade and busi¬ 
ness between member parties of the Federation and parties in 
foreign countries. 

The Federation has asked the member-bodies to make it 
obligatory to insert the arbitration clause in all trade contracts 
with foreign countries It has also appealed to the mercantile 
community to co-operate with it in this matter. 

The arbitration clause runs thus: any dispute or difference 
or claim arising out of or in relation to the contracts including 
construction, validity, performance or breach thereof shall be 
settled and decided by arbitration in accordance with the rules of 
the Tribunal and the awards shall be binding on the parties 
concerned. 

A panel consisting of 110 members has been formed by the 
Federation for the Tribunal 'State-wise and commodity-wise. Of 
them 49 are from West Bengal. Each party to the dispute would 
nominate one arbitrator from the panel and the Registrar would 
appoint one member. 


EXERCISE VIII. 

Arbitration. 

1. Whip, is a submission? 

2. What is the effect of a submission to arbitration on an action? 

3. What is a submission to arbitration? What is the effect of a 
submission on an action? [Action means Suit or legal proceedings]. 

4. Explain what is meant by "Submission” to arbitration. Can a 
company refer to arbitration any existing or future diispute 
between itself and another company? 

^ [Answer: The question is whether a Company under the 
Indian Companies Act, 1913 can refer its disputes to arbitration 
under the Arbitration Act, 1940. The answer is in the affirma¬ 
tive and’ is contained in sections 152 and 208C of the Indian 
Companies Act, 1913. Sec. 152 runs as follqws: ^ 

(,1) A company may by written agreement refer to arbitra¬ 
tion, in accordance with the Arbitration Act, 1940 (X of 1940), 
an existing oi* future difference between itsel? Add any other 
company or person. 
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(2) . Companies, parties to the arbitration, may delegate to 
the ar\>itrator power to settle any terms or to determine any 
matter capable of being lawfuly settled or determined l^y the 
companies themselves, or by their directors or other managing: 
body. 

(3) The provisions of the Arbitration Act, 1940 (X of 1940) 
shall apply to all arbitrations between companies and persons ia 
pursuance of this Act.” 

Sec. 208C of the Indian Companies Act, 1913 provides for 
reference to arbitiation in case of voluntary winding up when a 
dispute as to price to be paid to a dissenting shareholder arises; 
in such a case, the dispute may be referred to arbitration.] 

5. What is a submission? Can it be rev<Aed? If so, how? In what 
cases would the Courts set aside an award? 

6. What is an “Arbitration agreement’’? In an arbitration without 
the intervention of the Court, has the Court any power to modify 
or correct art award? If so, what are the powers? 

7. What is an arbitration agreement? What are the provisions 
implied in an arbitration agreement, without the intervention of 
the Court? 

8. Under what circumstances can the Court set aside the award of 
an arbitrator? 

9. When can an award be remitted for consideration of the same 

arbitrator? ’ 

10. When can a Court remove an arbitrator? 

11. What powers do the Courts enjoy over awards by arbitrators? 

12. Under what circumstances and on what grounds can Courts 
exeicise jurisdictioni in cases of arbitration under the Indian Arbi* 
tration Act? 

J.3. Under what circumstances can the Courts (a) modify, (b) remit, 
(c) set aside an award made by an Arbitrator? 

14. How would you describe the powers of arbitrators and umpires 
under the Indian Arbitration Act? Under what circumstances 
would the Courts (a) remit award (b) set aside awards? 

15. Discuss fully the powers whidi Courts possess over awards made 
as a result of arbitration proceedings. 

16. Under what circumstances would the Courts appoint (a) an aibi* 
trator, (b) an unq>ire? 

17. What^are the powers which the Court possesses over proceedings 
in arbitration? 

18. What are' the grounds for setting aside an award undler the 
Arbitration Act, 1940? 
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INTRODUCTORY. 


The Object of the law of Insolvency is two-fold: firstly, to 
provide for equality in the distribution of the debtor’s property 
among the creditors ; and secondly, to enable a person embarras¬ 
sed with debts to rid himself of his liabilities so that he can make 
a new start in life free from the demands of his creditors when 
he has not been guilty of certain serious offences. 

The Law of Insolvency as administered in the Presidency 
Tov/ns (Calcutta, Madras, Bombay, Karachi) is now contained 
in the_ I^usiduncy-towns Insolvency Act, 1909 (Act III of 
1909). Outside the Presidency Towns, the law of insolvency is 
to be found in the Provincial Insolvency Act, 1920 (Act V 
of 1920). The law is supplemented by Rules made by the High 
Courts. Both the Acts are based on the (English) Bankruptcy 
Act of 1914. 

The Scheme of the Law of Insolvency may be set out in 
outline as follows: Proceedings in insolvency are started by a 
I^tition, either by the debtor or by a creditor, for the adjudica¬ 
tion ojt the debtor as an insolvent. The Court may adjudge the 
debtor as insolvent, if certain conditions are fulfilled. The result 
of such adjudication is two-fold: firstly, all the properties of the 
insolvent immediately vest in the Official Assignee (under the 
Presidency-towns Insolvency Act), or in the Court or Receiver 
(under the Provincial Insolvency Act) ; secondly, the insolvent 
obtains thip protection of the Court against his creditors. There¬ 
after Ae insolvent has to file a statement of his financial position 
i e., his^ debts, his assets etc. Then the Court investigates into 
the affairs of the insolvent and the claims of the creditors against 
him,^ and finally distributes fte insolvent’s property among the 
creditors in proportion to their claims. If the insolvent has 
satisfied the requirements of the Act and has not been guilty of 
any improper conduct, he is entitled to obtain discharge. When 
the Court makes an order of discharge, the insolvent is restored 
to his original status, and all his previous debts and liabilities, 
so far as allowed by the Court, are wiped out. • 

Insolvent : In Bnglish Lxfo}, an "Insolvent* means a person 
pay''his debts t.e. to sajp^, a peri^on whose 
liabilities exceed his assets; he is called a '*Bmkfupr when he has 
committed an act of bankruptcy and has been, adjudged a 
bankrupt. In Indian Law, however, the word ^‘*Insolvenf* is 
use^ throughout. 



ACT OF INSOI«VtiNGY 



§ 1. Acts of Insoi,vsncy. [Sec. 9^ Presy.; Sec. 6^ Prov.]. 

’ An "Act of insolvencsr** is something done or suffered by 

. . , . , a debtor which gives the Court juris- 

Acts of msdvcncy: ^ mrfte «i ordn- of nUndiaP 

tion. * 


A debtor commits an “act of insolvency* in each of the 
follouuing cases '.— 

(a) Transfer for benefit of creditors; I£, in India or 

elsewhere, a debtor makes a transfer of all or subs¬ 
tantially all his property to a third person for the 
benefit of his creditors generally; 

(b) Transfer for defeating or delaying creditor: If, 

in India or elsewhere, a debtor makes a transfer of 
his property or of any part thereof with intent to 
defeat or delay his creditors; 

(c) Fraudulent Preferosce: If, in India or elsewhere, 

a debtor makes any transfer of his property, or 
of any part thereof, which would, under this or 
any other enactment for the time being in force, 
be void as a fraudulent preference if he were 
adjudged an insolvent; [See p. 363]. 

(d) Departing abroad: If, with intent to defeat or 

delay his creditors,— , 

(i) the debtor departs or remains out of India, 

(ii) he departs from his dwelling-house or usual 

place of business or otherwise absents 
himself, , 

(iii) he secludes himself so as to deprive his 

creditors of the means of communicating 
with him; 

(e) Execution Sale: If any of his property has been 

sold in execution of the decree of any Court for 
the payment of money; 

(f) Petition by Debtor: If the debtor petitions to be 

adjudged an insolvent under the provisions of this 
• Act. 

(^) Susp^sion of Payment: If the debtor gives 
, noti^ to any of his creditors that he has suspended, 
or that he is about to suspend, paymenjt of his 
• .debts; or • • • 

(h) • Imprisomnait for Debt: If the debtor is 
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imprisoned in execution of the decree of any Court 
for the •payment of money. 


§ 2.* Who may be Adjudged Insolvent. 

(i) Foreigners. 

(ii) Minors. 

(iii) Lunatics. 

(hr) Married ‘women. 

(v) Partners: Firm. 

(vi) Joint Hindu Family. 

(vii) Gnnpanies. 

< 


The Court has no power to adjudicate any person an insol¬ 
vent, unless he is a “debtor*’ and he has committed an “act of 
insolvency^’. 

The meaning of the expression “Act of insolvency” has been 

Who is “Debtor”? explained in the preceding section. Let 

us now understand what is meant by a 
“debtor”. The word "debtor” is not used in its popular sense. 
The word “ddbtor” means only persons who are SMbject, either 
by birth -or natural allegiance, or by temporary residence, to the 
laws of India The question arises whether “debtor” includes (i) 
Foreigners; (ii) Minors; (iii) Lunatics; (iv) Married Women; 
(v) Firms; (vi) Joint Hindu Family; and (vii) Companies. Let 
us deal with these classes separately:— 


(i) Foreigners. 

A “Foreigner” may commit an act of insolvency in India, and conse¬ 
quently be a “debtof’. In order to entitle a creditor to present an 
insolvency petition against a foreigner, the latter must have ordinarily 
resided or cmried on business "within the jurisdiction of the Court within 
a year before the presentation of the petition or some one of the other 
conditions laid down in the Act must ha've been complied "with. A 
creditor, however, cannot present a petition against a person merely 
because he has committed an act of insdvency while present in India on a 
passing visit. 


(ii) Minors. 

A “Minor” under the Indian Contract Act is absolutely incompetent 
to contract. Hence agreements by minors for the rQ)ayment of money 
lent or for goods supplied are absolutely void. Where, however, .necessaries 
are supi^ied to a manor, the supplier is entitled to be reimbursed from the 
the pr<verty of the minor but the minor has no personal liability. More- 
ova-, a minor cannot ratiiy an agreement on attainment of majoiity. 
IPaot I, pp. 22-24], It follows, therefore, that a minor cannot be adjudged 
an insolvent undgr any circumstances. • • • * 

Again, a minor cannot become a partner by orafract. He wmy , 
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ttoiwever, be sdmitted to tiie beasts of partnership in vluch case bia duuf 
ir», the firm is liable for the debts of the firm, but he cannot be made 
personally liable for such debts. [Part III, pp. 153-4]. Now «noe a 
minor cannot be adjudged an insolvent, whope a firm oonaista ef adult 
partners and minors admitted to the benefits of partnerdiip^ the adult 
partners almie can be adjudged insolvent. In sudi a case, however, all 
the pcmisrty of the firm induding the minor's share dball vest in the 
Offidal Assignee or Receiver, as the case may be, upon the pasdog ci an 
order of adjudication—Sonio'as* v. Krishna [49 I.A. 106). 

(iii) Lunatics. 

A “Lunatic" cannot commit an act of insolvency because sudi an act 
involves a certain intent of which a lunatic is incapable. [Part I. p. 24]. 
Therefore, os a general rule, a lunatic cannot be adjudged an insolvent. 
But a lunatic may be adjudged an insolvent for an act of insolvency 
committed prior to his lunacy when he was sane. Moreover, a lunatic 
may be adjudged an insolvent when the Court grants permission to the 
Committee appointed by the Court in lunacy to consent to an adjudication 
of the lunatic as an insolvent or to present a petition under the Insolvency 
Act in the name of the limatic when it is for the benefit of the lunatic to 
present such petition. 

(iv) Married Women. 

In India a “married woman", whether she is a Hindu or a Mahom- 
medan or of any other religion, is fully competent to contract, and may 
be liable for debts contracted by her; a married woman may, therefore, 
be adjudged an insolvent. Formerly, in English JLaw, a marfied woman 
was under certain disabilities in the matter of entoing into a contract 
without the authority of her husband; those disabilities have now been 
removed and therefore, she may be adjudicated an insolvent. 

(v) Partners: Firm. 

Partners: A creditor is entitled to present a separate petition 
'against any one partner of a firm without including the others. A creditor 
is also entitledl to present a joint petition against two or more of them. 
In order to sustain a joint petition against two or more partners, it is 
necessary that some act of insolvency should have been committed by 
each of them. 

Firm: According to English law, no adjudicate can be made against 
a firm in the finn name; it can only be made against the partners ukU- 
vidually Under the Presidency-towns Insolvency Act [Sec. 99], however, 
an order of adjudication can be made against a firm in the firm name, 
Sudi an order woyld ofloate as an order made against each of the partners 
at the aata,of the brder. To support an adjudication against a firm, each 
putner must have committed some act of insolvency. A joint act oX 
insolvency, aii relied on, must be diown to be the act^ all? In Goptd v» 
Mokaidal [49 Madras 189], it was held that where one partner who resides. 
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at the place of business and is the only partner who transacts the business 
of the firm, other partners residing at a distance stops payment lynd 
departs from the place of business commits an “act of iiraolvency’’), 
the firm cannot be adjudicated insolvent. The Provincial Insolvency Act 
does not contain any provision corresponding to the above provision in 
the PrWidency-towns Insdvency Act but the former Act provides for rules 
bang made by the High Court as to the procedure to be followed where 
the debtor is a firm. This assumes that under the Provincial Insolv^cy 
Act also an order of adjudication can be made against a firm in the ^rm 
name. Rules have, in fact, been made by the High Courts regarding this. 

(vi) Joint Hindu Family. 

A Joint Hindu Family business is not a “firm" within the meaning 
of the Indim Partnershtp Act. [Part III, p. 144]. Therefore, no insol¬ 
vency petition can be made against a Hindu Joint Fanuly as such. A 
petition can only be presented agiunst the members of the joint family. 
If the members are personally liable on a joint debt and have committed 
a joint act of insolvency, they may be adjudged insolvent on a single 
petition by a creditor. A minor member of a Joint Hindu Family, however, 
can in no case be adjudged insolvent. 

(vii) Companies. [Sec. 107, Presy.; Sec. 8, Prov,]. 

No insolvency petition can be presented against any corporation or 
against any assodatiwi or company registered under any enactment for 
the time being in force. Provisions have been made under the Indian 
Companies Act, 1913 for the winding up of a ownpany. [Part VII, pp. 325]. 

§ 3. Petition^AND Adjudication. 

If a debtor commits an act of insolvency, an insolvency 
petition for' adjudging the debtor an insolvent may be 
presented either by a creditor or by the debtor himself. 

[Sec. 10, Presy.; Sec. 7, Prov.]. 

Creditor’s Petition: A creditor shall not be entitled to 

Contents of Creditor's Present an insolvency petition against 
petition: . a debtor unless the following condi¬ 

tions are fulfilled:— 

(a) the debt owing by the debtor to the creditor, or, if 

two or more creditors join in the petition, the aggre- 
, gate amount of debts owing to such creditors, 
amounts to five hundred rupees, and 

(b) the debt is a liquidated sum payable eifher itpm^diately 

or at some certain future time, and 

(c) *the dfX of insolvency on which the • petition is 

grounded has occurred within three months 
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before the presentation , of the petition. 

[Sec. 12 , Presy.; Sec. 9, Prov.]. 


Debtor’s Petition: 

Contents of debtor’s 
petition: 


A debtor shall not be entitled to 
present an insolvency petition unless 
he is unable to pay his debts 
and— 


(a) his debts amount to frue hundred rupees; or 

(b) he is under arrest or imprisonment in execution of the 
decree of any Court for the payment of money, or 

(c) an order of attachment in execution of such a decree 
has been made, and is subsisting against his pro- 
perty. [Sec. 14, Presy.; Sec. 10, Prov.]. 

Court: Under the Presidency-towns Insolvency Act, the 

High Courts of Calcutta, Madras and 
Bombay can entertain an insolvency 
petition while under the Provincud Insolvency Act, such petition 
is entertained by the District Courts. 

Order of Adjudication: On presentation of the insolvency 

petition cither by the debtor or by the 
crcdiior, the Court may pass an order 
adjudicating the debtor as an insolvent if certain conditions are 
fulfilled. [Sec. 10, Presy.; Sec. 7, Prov.]. 


Court. 


§ 4. Effect of Adjudication Order. 

(1) Vesting of Insolvent’s property in Official Assignee or Receiver. 

(2) Bar of Suits and other proceedings. 

(3) Rights of “Secured Creditors.’’ 

(4) Stay of Suits. 

(5) Effect on transactions after Order. 

(6) Insolvent’s disqualihcations. 

(7) Effect on Antecedent transactions. 

A Avoidance of Voluntary Transfer. 

B. Avoidance of “Fraudulent Preference.” 


The order of the Court adjudicating 
Effect: a debtor as insolvent has the folloTving 

effect :— 

(1) Vesting of Insolvent’s Property in Official Assignee or 
Receiver. [Sec. 17, Presy.; Sec. 28(2), Prov.]. 

Under the Presidency-towns Insolvency Act, on the making 
* , . of the order of adjudication, the pro- 

tasolyents proper^ perty of the insolvent wherever situate 

Receiver. * vest in the Official Assignee and 

^ $hall become divisible aintong his credi¬ 

tors. The Court may appoint a special Manager to assist the 
Official Assignee. . , 
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Under the Pr<}Vincial Insolvency Act, on the making of the 
.order of adjudication/the whole of the property of the insolvent 
shall vest in the Court or in a Receiver who may be appointed 
at the time of the order or afterwards. Such a Receiver may 
be appointed by the Court or by the State Government; when 
appointed by the State Government, the Receiver is called, the 
Official Receiver. 

“Vesting of propekty" means that the property is transferred by 
operation of law. When an order of adjudication is made, the insolvent’s 
property is transferred to the Official ^ignee or the Court or Receiver, 
as the case may be, by operation of law. 

Under the Presidency Insolvency Act, when an order of 
adjudication is made, - the property of the insolvent “wherever 
situate** vests in the Official Assignee. Under the Provincial 
Insolvency Act, the “whole" of the insolvent’s property vests 
in the Court or in a Receiver. Now, property may be movable 
or immovable; property may be situate in India or in a foreign 
country. It is clear that all property, movable and immovable, 
situate in India, vests in the Official Assignee or the Court or 
Receiver, as the case may be. The question, however, arises 
whether property, movable and immovable, situate in a foreign 
country, similarly vests. It has been held that movable property 
of ^ie insolvent, whether situate in India or in a foreign country, 
vests in the Official Assignee or the Court but immovoble pro- 
party sifuate in a foreign country does not so vest. 


(2) Bar of Suits and other Proceedings. [Sec. 17, Presy.; 
Sec. 28(2) « (6), Prov.]. 


On th(e making of the order of adjudication, no creditor 

D— to whom the insolvent is indebted in 

Bar of suits etc. . - . i.. l. j ..i 

respect of any debt provable under the 

Insolvency Acts, shall, during the pendency of the insolvency 
proceedings, have any remedy, against the property of the insol¬ 
vent in respect of the debt except without the leave of the Court, 
and on such terms as the Court may impose. 


(3) Rights of "secured creditors”. [Sec. 17, Presy.; 
Sec. 28(2) & (6), Prov.]. 


The, order of adjudication shall not affect the Jiower of 

Secured credits. ^ 

^Otherwise deal with his «security. 

A "sMured creditor*’ means a person who Iholds ft mortgage, 

charge*or lien on the property of the debtor or any part 

thereof ds a ^curity for a debt due lo him frohf the debtor. 

[S«i 2(g), PrMy.; 2(1) (e), Prov.]. [gee pp. 370-371], 
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Transactions after 
Order void. 


( 4 ) Stay of Suit*. 

Thf Courts have power after an Order of adjudication to 

stay suits and other proceedings pend* 
ing against the insolvent. 

(5) Effect on transaction* after Order. 

On the making of an order of adjudication, the Official 
_ .. .. Assignee or Receiver, as the case may 

be. is alone entitled to deal with the 
property of the insolvent. Hence 
every transaction entered into by the insolvent after the waki^ 
of the order of adjudication is void as against the Official 
Assignee or Receiver. Thus if a person pays money to the 
insolvent after adjudication, such payment will not bind the 
Official Assignee or Receiver. Similarly, if after adjudication, 
a person buys property from the insolvent, he acquires no title 
to it. 

(6) Insolvent’s disqualificaticm*. 

An "undischarged insolvent” i.e., one after adjudication and 
.. before discharge, is under certain dis- 

abilities such as incapacity to hold 
certain offices. The disqualification ceases if the order of adju¬ 
dication is annulled by the Court, or if the insolvent obtains his 
discharge from the Court with a certificate that his insolvency 
was caused by misfortune without misconduct. 

(7) Effect on Antecedent transactions. 

A. Avoidance of Voluntary Transfer. [S<Ba 55, Presy.; 

Sec. 53, Prov.]. 

Any transfer of property, not being a transfei* made before 
tut and in consideration of marriage, or 

petition. made in favour of a jmrchaser or 

incumbrancer in good faith and for 
valuable consideration, shall, if the transferor is adjudged insol¬ 
vent on a petition presented within two years after the date of 
tiansfer, shall be voidable as against the Receiver and may be 
annulled by the Court under the Provincial Insolvency Act, or 
. shall be void as against the Official Assignee under the Presidency-^ 
towns Insolvency Act. 

, B. Avoidance of ’’Fraudulent PreferaKe”. 

"Fjrauiduleiit Preference^ in insolvency has been defined 

pnd 54A of the Provincial Insolvency Act, 1920. *Sec. M of 
t|ie Pre*idca|cy*town* Intolvency Act runs as follows:— 


Transfer before 
petition. 
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“(1) Every transfer of property, every payment naaiie, every obli¬ 
gation incunred, and every judidal proceeding talosn or suffered 
by any person unable to pay his debts as they become due 
from his own money in favour of any creditor, with a view 
of giving that creditor a preference over the other creditors, 
shall if such person is adjudged insolvent on a petition, pre¬ 
sented within three months after the date thereof, be deemed 
fraudulent and void as against the official assignee. 

(2) This section shall not affect the rights of any person making 
title in good faith and for valuable consideration through or 
under a creditor of the insolvent”. 

The following essential conditions must he present in order 

transfer or payment may 
amount to “fraudulent preference *:— 

(i) The debtor must at the date of transfer or payment 
be unable to pay his debts as they become due from his own 
money; 

(ii) The transfer or payment is in favour of a creditor; 

(iii) The transfer or payment is made with a view to giving 
that creditor preference over other creditors. It is to be noted 
that it must not only be shov/n that a certain creditor is pre¬ 
ferred to others but moreover the transfer or payment is made 
with a view of giving that creditor a preference over other 
creditors. In other words, there must be an intention, on the 
part of die debtor, to prefer that creditor to others. Hence, if 
the transaction is proved to be the result of "Pressure” brought 
to bear on the*debtor, it does not amount to “fraudulent prefe¬ 
rence”. In order that a transfer may amount to “fraudulent 
preference”,. the dominant intention of the debtor must be to 
prefer a certain creditor to others; 

(iv) Lastly, the debtor must be adjudged an insolvent on 
a petition presented within three months after the date of transfer 
or payment. 

If all the above conditions are fulfilled, the transaction 
amounts to a “fraudulent preference”. Such fraudulent pre¬ 
ference shall be deemed void as against the Official Assignee 
under the Presidency-tenons Insolvency Act, and shall be deemed- 
void as against the Receiver and shall be annulled by thje Court 
under the Provincial Insolvency Act. 

Note: "Fraudulent Preference" in' Wipding up of a 
Company. [P. 334]. * * * 

No insolvency petition can be presented against any incor- 

f. _ •*»....* porated company. [See* p.'^60]. The 

***• Indian Companies Act, 191$ contain* 
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provisions for winding up of companies “if the company is un* 
able tt) pay its debts”. [See Sec. 162(v) bf the Indian Companies 
Act, 1913; Part VII, p. 326]. In cases where an application for 
the winding up of a company oh this ground is made, various 
questions similar to matters in insolvency proceedings arise, e.g.f 
“preferential debts” (See p. 333), “fraudulent preference etc.” 
Sec. 231 of the Indian Companies Act, 1913 which deals with 
the question of “fraudulent preference” runs as follows:— 

(1) Any transfer, delivery of goods, payment, execution or other 

act relating to property which would, if made or done by or 
against an individual, be deemed in his insolvency a fraudu¬ 
lent preference, shall, if made or done by or against a 
company, be deemed, in the event of its being wound up^ 
a fraudulent preference of its creditors, and be invalid 
accordingly. 

(2) For the purposes of this section the presentation of a petition 

for winding up in the case of a winding up by or subject 
to the supervision of the Court, and a resolution for wind¬ 
ing up in the case of a voluntary winding up, shall be deemed 
to correspond with the act of insolvency in the case of an 
individual'. 

(3) Any transfer or assignment by a company of all its property 

to trustees for the benefit of all its creditors shall be void. 


§ 5. Proceedings Consequent on Order of Adjudication. 

I. Under the Presidency-towns Insolvency '‘Act. 

(1) Insolvent’s Schedule. 

(2) Protection Order. 

(3) Meeting of Creditors. 

C4) Public Examination. 

(5) Duties of Insolvent. 

(6) Arrest of Insolvent. 

(7) Private Examination. 

(8) Order for payment and delivery of property. 

II. ■ Under the Provincial Insolvency Act. 

(a) Insolvent to aid Receiver. 

(b) Protection order. 

(t) Arrest of Debtor. 

(d) Sdiedule of Creditors. 

(e) Examination*of Third persons. 

I. l/nder the Presidency-towns Insolvency ^Act, the 
, , foUowing proceeding^g foltow as con- 

Presidency *Act: sequent on the order of adjudi-, 

cation:— , 
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(1) Sckedaleb [Ste. 24]. 

Where an order of adjudication is made against a debtori 
^ • the debtor is required to prepare and 

submit to the Court a Schedule verified 
by affidavit. The Schedule must be submitted within 30 days of 
the order if the order is made on the petition of the debtor; if 
the order is made on the petition of the creditor, the schedule 
must be submitted within ^ days of the date of service of the 
order on the debtor. The Sch^ule must be in such form and 
contain such particulars of and in relation to the debtor’s affairs 
as may be presented. If the insolvent fails to submit the 
Schedule without rea'^onable cause, he may be committed to civil 
prison and the official assignee may cause the Schedule to be 
prepared at the expense of his estate. 

(2) Protection order. [Sec. 25]. 

.An insolvent who shall have submitted his Schedule may 

■a. . .. j apply to the Court for protection, and 

Protecuon o«ter. an order of pro- 

tection of the insolvent from arrest or detention. The Court 
may make a protection order before the insolvent has submitted 
his Schedule if it thinks necessary to do so in the interests of 
the creditors. 

(3) Meeting of Creditors. [Sec. 26]. 

At ahy time after the making of an order of adjudication 
^ against an insolvent, the Court on the 

Creditors meetyg. ^pUcation of the creditor or of the 

official assignee may direct that a meeting of the creditors shall 
be held to consider the circumstances of the insolvency and the 
Insolvent's Schedule and his explanation thereof and generally 
as to the mode of dealing with the insolvent’s property. 

(4) Public Examination. [Sec. 27]. 

Where the Court makes an order of adjudication, the Court 
r>„Ki 5 ^ is required to hold a public sitting for 

the examination of the insolvent. The 
insolvent must attend in order that he may be examined as to 
his conduct, dealings and property. At such public examination, ‘ 
the creditor who has tendered a proof and the Official Assignee 
and the Cdurt may examine the insolvent. 

I 

(5) Dutiai of Insolvent • [Sec. 33]. 

The insolvent must, unless prevented by suffident cause, 

inshivpnt'fl‘rfirfv ■ attend meetings of creditors .which the. 
iiuMvoits duty. Assignee requires him to attend 

and submit to such examination and give such information as 





the meeting may require. The insolvent must give an inventory 
of his property, a list of creditors and debtors, of the debts due, 
to and from them. He must aid in the realisation of his pro¬ 
perty and the distribution of the proceeds among his creditors. 

(6) Arrest of insolvent. [Sec. 34]. 

The Court may cause an insolvent to be arrested and com- 
^ ^ mitted to civil prison if the insolvent 

has absconded or is about to abscond 
with a view to avoiding examination or otherwise avoiding or 
delaying insolvency proceedings against him or if the insolvent 
is about to remove his property or has concealed or is about to 
conceal or destroy his property or documents which might be 
of use to his creditors. 

(7) Private Examination. [Sec. 36]. 

The Court has power to summon before it and exaijtiine 
n_. . ... any person known or suspected to have 

m his possession any property of the 
insolvent or any person supposed to be indebted to the insolvent 
or any person capable of giving information respecting the insol¬ 
vent, his dealings or property. This examination is held in 
private by the Court or its officer, and its object is to obtain 
information as to the insolvent’s property. It is to be noted that 
under this provision not only third persons but the insolvent 
also may be examined in private. • 

(8) Order for payment and Delivery of Property. [Sec. 36]. 

If the person examined admits that he is iri'debted to the 
r. insolvent, the Court may order him to 

^ ■ pay to the Official Assi^ee. If the 

person examined admits that he has in his possession insolvent's 
property, the Court may order him to deliver the same to the 
Official Assignee. If the person disputes his liability, the matter 
may be determined by the Court if all parties consent thereto; 
otherwise the Official Assignee is to enforce his claim by a suit 
before an ordinary Court. 

* 11. Under the Provincial Insolvency Act, the following 

^ proceedings follow m consequent to 

ftomncuU Act: ^ order of irijudkatioii:- 

(a) Insolvent taaid Receiver. [Sec.^28(l)]. 

The in’Iolvent must aid to the utmost of his power in the 
, p realisation of his prt^rty. and the 


Insolvent’s duty. 


distribution of the proceeds among 
the creditors. 
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-(b) Protection order. [Sec. 31]. 

The Court may, "on the application of the insolvent, make 
_ . an order for his protection from arrest 

ProHection order. detention. A “protection order” may 

apply to all the debts or to any of them, as the Court may think 
proper, and may commence and take effect at such time as the 
Court may direct and may be revoked or renewed as the Court 
may think ht. 

The judgment-debtor is somewhat in a more favourable position under 
the Provincial Insolvency Act than under the Presidency-towns Insolvency 
Act. Under the Provincial Act, if the debtor is arrested before adjudication 
but after admission of the insolvency petition, he may apply to release 
from arrest but under the Presidency Act, there is no provision for protec¬ 
tion before adjudication. Again, under the Provincial Act, the debtor may 
apply for a protection order after adjudication' before filing of the Sdiedule 
while under the Presidency Act, no protection order is granted, as a general 
rule, until after the debtor has submitted his Schedule. 

(c) Arrest of Debtor. [Sec. 32]. 

The Court may, if it has reason to believe that the debtor 
. has absconded with intention to avoid 

A TTAGt 

’ any obligation under the Act, issue a 

warrant for his arrest and on his appearing or being brought 
before the Court, the Court is satisfied that he was absconding 
or had departed with such intent may release him on security, 
or if such security is not furnished, direct that he shall be detained 
in the civil prison. 

(d) Schedule of Creditors. [Sec. 33]. 

After adjudication all creditors in respect of “debts provable 
c-u j 1 ^ r- ^j- 4 . under the Act” must tender proof of 
® ^ ^ their debts by producing evidence of the 

amount and particulars thereof and the Court must determine the 
persons who have proved themselves to be creditors in respect 
of such debts and the amounts of such debts and must frame 
a Schedule of such creditors and debts. 

(e) Examination of Third persons. [Sec. 59A]. 

The Court, or any officer of the Court specially empowered. 

Private examnaUon. “ 

suspected to have in his. possession any 

property belonging to the insolvent or suspected to be indebted 

to the insolvent, or any,person who may be deemed capable of 

giving information respecting the insolvent or his dealings or 

property and eMimne such person so brought before such Cou|-t 

or officer.® This is the private examination of*’a third person. 

Under the Presidency-towns Insolvency the Court may 
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examioc in prknte not only third persons but also the insolvent 
[p. 367]. 

i 

§ 6. Debts Provabie and Not Provabws. [Sec. 46, Prety.^ 
Sec. 34, Prov.]. ** 

When a debtor is adjudged an insolvent, the remedies which 
y his creditors had against his propc^ 
What debts are are taken away but his creditors acquire 

a right to share proportionately^ in the 
distribution of the insolvent’s assets. A creditor who wishes to 
share in such distribution must prove his debt in the prescribed, 
manner. Hence two questions arise inz., (i) what debts and 
liabilities are provable, and (ii) what is the mode of proof of 
debts and liabilities. We deal with the first question in this section^ 
and the other question in § 7 and § 8. 


Debts Provable. 

All debts end liabilities, present ^ future, certain or contin- 
u, - to which the debtor is subject at 

Debts provable & ^y: order of adjudication, or 

to which he may become subject before his discharge became of 
an obligation incurred before the date of the order of adjudication, 
., except the debts and liabilities mentioned 

no prova e. below, are provcble in insolvency. The 

exceptions are as follows:— 


(1) Unliquidated Damages for Tort'. Claim for unliqui¬ 
dated damages not arising out of a contract or breach of trust 
are not provable in insolvency. Thus unliquidated damages for 
tort such as libel or trespass cannot be proved. 

(2) Debts contracted after notice of petition: Under the 
Presidency-towns Insolvency Act, debts or laibilities contracted 
by the debtor with any person after that person has had notice 
of the insolvency petition cannot be proved. This provision is 
not contained in the Provincial Insolvency Act. 

(3) Contingent Debts: Contingent debts or liabilities, the 
value of which cannot, in the opinion of the Court, be fairly 
estimated ’are not provable. 

. (4) Debts not enforceable by law: There are certain 

debts which are not provable by the general policy of the law 
e.g., immoral debts. 


§ 7. MpDE OE PROOE OE DEBTS IN GENE,ilAE. 

1. Under Presidency-towns Insolvoicy Act [Scb. II, ir. 1-8]. 

• < The rules as to proof of debts under 

the Presidency-towns Insolvency Act 
are as follows :— * 

o24 
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(1)' Time foY lodging proof: Every creditor shall lod^ the 
proof of his debts as soon as may be after the making: of an 
order of adjudication. 

(<2) Mode of lodging pr<fof: A proof may be lodged by 
delivering or sending by post in a registered letter to the Officisil 
Assignee an affidavit verifying the debt. 

(3) Cost of proving debts: A creditor must bear the cost 
of proving his ^bts unless the Court otherwise directs. 

(4) Right to examine proofs: Every creditor who has 
lodged his proof is entitled to see and examine the proofs of 
other creditors at all reasonable times. 

(5) Admission and rejection of proof: The Official 
Assignee must examine every proof and the grounds of the debt, 
and in writing admit or reject it in whole or in part, or require 
further evidence in support of it. 

II. Under Provincial Insolvency Act. [Sec. 49]. 

The mode of proof of debts tinder 
Rules: the Provincial Insolvency Act is as 

follows :— 

(1) Mode of lodging proof: A debt may be proved by 
delivery or sending by post in a registered letter to the Court 
an affidavit verifying the debt. The affidavit must contain or 
refer to’a statement of account sbowinB the particulars of the 
debt and must specify the vouchers (if any) substantiating the 
debt. The Cofirt may call for the production of such vouchers. 

(2) Time for tendering proof: A creditor may tender 
proof of his debt at any time so long as there are assets available 
for distribution, even after an order of discharge, but so as not 
to disturb the distribution of any dividend already declared. 

(3) SchedtUe: The Cou^t has to determine whether the 
persons alleging themselves as creditors have proved their debts 
.and to frame a Schedule of creditors. The Official Receiver also 
may frame Schedules of creditors if powers are properly dele¬ 
gated to him. 


§ 8. Proof by '‘Sfcurbd Creditors." [Sch. 11, rr. 9,11 & IS^ 

Presy.; Sec. 47, Prov.]. 

Secured Creditor: '“Secured Creditor^' moang a* j^rson 

holding R mortgage, charge or lieti on 
creditor^ property of the debtor .or any part 

thereof as a security for a debt due to him from the ddkor. 
£Sec.‘2(l) (e), Prov.]. [See P. 362}. 
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^Rights of Seebrtd 'Cr«ditofi ovtaido lAlilirMjs A 

Mcorod crieditor outsid^ the 

security sufficient, he faitolv^Hicy. He may **sct upon his 
need not i»ove} security” ie., he may rely on his secu¬ 

rity arid need not prove his debts. Thus if the mortgage-deed 
containes a power of sale which he can exercise vrithout the 
intervention of the Court, he may exercise the power notwith¬ 
standing the insolvency of the debtor. If the security is such 
that he cannot realise it without the intervention of the Court, 
he may bring a suit to enforce it. If the security is sufficient, 
the secured creditor does not come under the insolvency. 

Proof by Secured Creditors: If the security of the 

secured creditor is insufficient, he comes 
if insufficient, he may in under the insolvency to prove his 

prove in three ways: debt in respect of the deficiency. When 

he comes in under the insolvency, the 
secured creditor may adopt any of the following three courses:— 

(a) Realisation: The secured creditor may realise his security, 

and prove for the balance due to him after deducting the net 
amount realised; or 

(b) Surrender: The secured creditor may surrender or rdinquish 

his security for the general benefit of the creditors and prove 
for the whole debt. His position thereupon becomes that of 
an Uiisecured debtor; or 

(c) Assessment of value: If the secured creditor neither realises 

his security nor relinquishes the same, he may state in his 
proof the value at which he assesses the sficurity amt prove 
for the balance after deducting the assessed value. 

§ 9. PropjERTy op Insoi^vbnt. 

The expression "Property of the InsolvenP* means such of 

. n_I T 1 ^ insolvent's property as is divisible 

' amongst his creditors. The question, 

therefore, arises—^which property is divisible and which property 
is not divisible. Let iis consider the provisions of the two Acts 
separately on this question. 

1. Under Presidcaicy*town» insolvency AcL [Sec. 52]. 

^ . . Under the PreMency-towns /n- 

• Prea ency Act: ^ solvency Act, the property ixAich 

is nof divisible amongst the creditors of the insolvent 

' Nbt divia*We* comprises the following particulars, 

. ... . namely:^ . . 

(i) Property held bv the insolvent on trust icit anv other 
person; 
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(ii) the tools ([£ any) of his trade and the necessary 
wearing appard, bedding, cooking vessels, arid 
furniture of himself, his wife' and children, to a 
value, indusive of < tools ^nd apparel and other 
necessaries as aforesaid, not exceeding Rs. 300 in 
the whole. 

The property which is divisible 
Divisible. amongst the insolvent’s creditors 

includes— 

(a) all such property as may bdong to or be vested in 

the insolvent at the commencement of the Insol¬ 
vency 01 may be acquired by, or devolve, on him 
before his discharge; 

(b) the capacity to exercise and to take proceedings for 

exercising all such powers in or over or in respect 
of property as might have been exercised by the 
insolvent for his own benefit at the commencement 
of his insolvency or before his discharge; and 

(c) goods in the possession, order or disposition of the 

insolvent. 


II. Under Provincial Insolvency Act. [Sec. 28]. 


Under the Provincial Insolvency Act, property (not being 


PFovindal Act. 


books of account) which is exempted, by 
the Code of Civil Procedure, 1908, 


or by any othgr enactment for the time being in force, from 
liability to attachment and sale in execution of a decree, is not 
divisible amongst the insolvent’s creditors. Except property 
which is so exempted, all property which may belong to or be 
vested in the insolvent at the date of the presentation of the 
petition is divisible amongst his creditors. Property which may 
bo acquired by or may devolve on the insolvent after the date of 
the order of adjudication and before his discharge vests forthwitli 
in the Recover and is also divisible amongst his creditors. Goods 
in the order and disposition of the insolvent at the date of the 
presentation of the petition are to be deemed to be the property, 
of the insolvent, and they are divisible amongst his creditors. 


§ 9A. Onerous Property. 

*‘Land of any tenure burdened with onerous j:<A/enantSf 

Onerous nropeity. mproj^ 

contTocts OT flny other property tkaU 

is unsaleable or not readily saleable, by reason of its binding the 

• possessor thereof to the p^ormance of any onerous act or to ^e 
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payment of any sum of money, are different forms of onerous 
property*. 

'' Disclaimer by Official Assignee: [Sec. 62, Presy.^ 

Under the Presidency-towns Insovency 
Offiaal ^ignee may ^^t, the Official Assignee has the right 

to disclaim or get nd of an onerous 
property or contract subject to the pro¬ 
visions of the Act. The general rule is that the Official Assignee 
takes the property of the insolvent subject to the same equities as 
those to which it was subject in the hands of the insolvent. The 
power to disclaim onerous property is an exception to the general 
rule. A disclaimer of onerous property by the Official Assignee 
is of no effect, unless it is in writing signed by him. The period 
allowed to the Official Assignee for disclaiming onerous property 
is 12 months after the debtor has been adjudged insolvent. If, 
however, the Official Assignee came to know of the property more 
than a month after such adjudication, he may disclaim the pro¬ 
perty at any time within 12 months after he first became aware 

m • . 

Ot it. 


§ 9B. Doctrine of “Reputed Ownership ” 

The doctrine of “reputed owner- 
Reputed ownership. ship’’’ may be considered separately 

from the standpoints of the two Acts. 

(A) Under Presidency-towns Insolvency Act. [Sec. ^(2)(c)]. 

According to the doctrine of "reputed ownership”, goods 
. which are at the commencement of the 

“ ’ insolvency in the possession, order or 

disposition of the insolvent, in his trade or business by the con- 
.sent and permission of the true owner, under such circumstances 
as he is the reputed owner thereof are divisible among his credi¬ 
tors. The following conditions must be complied with before 
the Official Assignee can have any claim under the doctrine of 
reputed ownership to property which does not belong to 
an insolvent:— 

(i)‘ The property must be goods or movable property, and not 
immovable property; 

(y) The goods roust be in the possession, order or disposition 
the insolvent in Ids trade or business at the commencement 
of the insolvency: 

(ili) J'he goeds must be in possessidb, order or dispodtiem of the 
insedvent under audi circumstances that he is the reputed 
,qwner of thecDodsi and • * 

(iv) The true owner must con^t not only to the possession of the 
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goods t>y the insolvent but also to the possesmon of the goods 
in the inscdveot’s trade or business under sudi circumstanoes 
flrat the insolvent is the reputed owner of the goods. 

Thus the doctrine of "reputed ownership” applies only in the 
case of traders. According to this doctrine it is not only goods 
of which the insolvent is the true owner at the commencement 
of the insolvency which vest in the Official Assignee but also 
goods belonging to other people of which the insolvent' is the 
reputed or apparent owner. The effect is to transfer to the 
Official Assignee property which does not belong to the 
insolvent. Under this doctrine, the Official Assignee hoj a higher 
title than the insolvent himself would have had. The insolvent 
himself could not ha tre claimed such goods as his own but the 
Official Assignee is entitled to claim them as the property of the 
insolvent for the benefit of the general body of his creditors. 


(B) Under Provincial Insolvency Act. [Sec. 28(3)]. 

Under the Provincial Insolvency Act, goods which are, at the 

_ . date of the presentation of the petition 

Provincial Act. adjudication is 

made, in the possession, order or disposition of the insolvent in 
his trade or business, by the consent or permission of the true 
owner under such circumstances that the debtor is the reputed 
owner thereof are divisible amongst his creditors. 


There are two points of difference between the Presidency-towns Ins(d- 
vency Act* and the Provindali Insolvency Act on this question,-/frsffy, with 
regard to the rights of secured creditors, and secmdly, with regard to the 
goods which fall weithin this clause. 


§ .10. Doctrine oe "Relation Back”. 

Sec. 28(7)» Prov.]. 


[Sec. 51, Preay.; 


According to the doctrine of “relation hack*’, the title of the 
r. ^ . ir If w Offkial,Assignee or Receiver, as the case 
<rf rd.u« ^ commence from th, 

. date of the order of adjudication but 

relates back to an earlier date. Under the Provincial Insolvency 
Act, the title of the Receiver relates back to and commences at 
the date of the presentation of the insolvency petition on which* 
the order of adjudication is made. Under the Presddenay-towns 
Insolvency Act, the title of the Official Assignee relates hack 
to and commences at the date when the debtqr comm^ttdd the 
earliest act of insolvency Vhich he is proved tb havew committed 
within 3 months before the presentation of the Insolvency petittbu 
on which •the order of adjudication is madet ^Ehe Official 
.^sjgnee or the Receiver, as the case hiay be, thus becomes the 





owner of the property from the dates mentioned above, and as 
su<;h is entitl^ to impeach dealings gnd transactions entered 
into by the insolvent even prior to the date of adjudication. 
-Provisions have been made for the protection of bona fide tran- 
sactions entered into before the date of jthe order of adjudication. 

§ 11. Prot^ctjsd Transactions. [Sec. 57, Presy.; Sec. 55, 
Prov.]. 

Dealings or transactions by an 
Protected transactions: insolvent in respect of his property may 

be of the following classes:— 

(1) Transactions before commencement of insolvency: No 

„ . ^ transfer of property made by a debtor 

Bdon canmoicanmt eSmmenbement of his insol- 

vency can be impeached except “voluntary transfers” and 
“fraudulent preference” dealt witii in sections 55 and 56 of the 
Presidency-towns Insolvency Act. [See p. 363], 

(2) Transactions between commencement and adjudication: 

o j- j- *• Transactions between the commence- 

Before adjudication. insolvency and the date of 

the order of adjudication are protected if Ae following two 
conditions are fulfilled:— 

(a) If the person who deals with the insolvent had no 

notice at the time of the presentation of the 
insolvency petition; . 

(b) If the transactions are bona fide. 

(3) Transactions after adjudication: Tifinsactions after 

After of *0 order of adjudication 

are not protected. • 

§ 12. Rkalisation of InsoIvVRnt's Property. [Sec. 58^ 
Presy.; Sec. 56 (3), Prov.]. 

It is the duty of the Official Assignee and the Receiver 
P . to realise the insolvent's property. For 

this purpose, certain powers have been 
conferred upon them. Of these powers, some may be exercised 
without the leave of the Court, some with the leave of the Court. 

A. Pbwera exercisable without leave of Court. 

The following, powers may be exercised by the Offkied 
.1 j Assignee and fhe Receiver without 
Wlthoubkavediid theTeam of the Court i- 

(b). Awrr of Sede: The Official Assignee; and the 
. Receiver may sell all or any part of the insolvent’s 
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‘ property. They may sell by ptWic auction or by 

private treaty. It is a sale by tne owner, and not 
by the Court. 

(2) Power to give receipts: The Official Assignee and 
the Receiver may also give receipts for any money 
received by them. Such receipts discharge the 
person paying the money from all liability. 

B. Powers exercisable with leave of CourL 


The following powers may be exercised by the Official 

Assigneee and the Receiver with the 


with leave of Court. 


leave of the Court :— 


(1) Conduct of imolvents business: The OSidal Assignee or the 
Receiver zxiay, with the leave of the Court, carry on the business so far 
as may be necessary for the beneficial \vinding up of the same but not for 
any other purpose such as hope of making profit. 


(2) Suits: The Official Assignee or the Receiver may, with the leave 
of the Court, institute, def«id, or continue any suit or other l^al proceed¬ 
ings relating to the property of the insolvent. 


(3) Employment of legal practitioner: The Offidal Assignee or the 
Receiver may. with the leave of the Court, employ a legal practitioner 
or other agent to take any proceedings or do any business wfaidi may be 
sanctioned by the Court. 


(4) Acceptance of consideration for sale: Under the Presidency-towns 
Insolvency Act, the facial Assignee may, with the leave of the Court, 
accept as the cemsideration for the sale of any property of the Insolvent 
money payable at a future time or fully paid-up shares, debentures or 
debenture stock in^any limited company, subject to such stipulations as to 
security and otherwise as the Court may think fit Under the Provincial 
Insolvency Act, ^he Receiver may accept money payable at a future time 
but there is no provision for accepting shares or debentures. 

(5) Mortgage of insolvenlfs property: Under the Presidency-towns 
Insolvency Act, the Official Assignee may, with the leave of the Court, 
mortgage or pledge the insolvent’s property for the purpose of raising 
money for payment of the insolvent’s ddbts or for the purpose of carrying 
on the business. Under the Provincial Insolvency Act, the Receiver has 
similar powers of raising money for payment of ^e insolvent's debts but 
not for the purpose of carrying on the business. 

(6) Arbitration and Compromise: The Official Assignee ot the 

Receiver may,.by leave of the Court, refer any dispute to arbitration, and 
compromise all debts, claims and liabilities on such tinms as may be agreed 
upon. ■> 

(7) Division of property ip specie amongst creditois: fii case of 
property which, from its pe^ar nature or other speds^ Uicumscances, 
caimot be reaSOily dt advantageously soH the "Offidal Assfgnee or the 
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Receiver Bi&y» by leave of the Courti divide eudi property of the insolvedt 
in its existing form amongst the creditors accordipg to its estimated value. 


§ 13. Distribution ob Property. 

A. Priority of Debts—Preferential Debts. [Sec. 49, Presy.i 
Sec. 61, Prov.]. 


In distributing^ the property of the insolvent, the follovring 

classes of debts which are entitled to 
'Freferentia! debts: priority over other debts of the insolvent 

while between themselves they rank equally:— 


(1) Debts due to the Government or to any local authority 

such as Municipalities, District Boards etc. 

(2) Sedary or wages of clerk, servant or labourer: Under 

the Presidency-towns Insolvency Act, the salary or 
wages of any clerk, servant or labourer in respect 
of services rendered to the insolvent during iour 
months before the date of the presentation of the 
insolvency petition, not exceeding Rs. 300/- for 
each such clerk, and Rs. 100/- for each such servant 
or labourer; while under the Provincial Insolvency 
Act, the salary or wages, not exceeding Rs. 20/- in 
all, of any clerk, servant or labourer in respect of 
services rendered to the insolvent during four 
months before the presentation of the insolvency 
petition. , 

(3) Rent’. Under the Presidency-towns Insolvency Act, 

rent due to a landlord from the insolvent, not 
exceeding rent for one month, have "priority over 
other debts. There is no such provision in the 
Provincial Insolvency Act. “ 


All these preferential debts which have priority over other 
debts of the insolvent remk equally as between themselves, and 
are to be paid in full if there are sufficient assets. If the assets 
are not sufficient, they abate in equal proportion as between them¬ 
selves. 


The qu^ion of payments-of preferential debts also arises in tift case 
of the winding up of a Company. [See Sec. 230 Indian Companies Act, 
1§13; PART VII, p. 333]. 


B. Diatributiem dividwds. [Sec. 69, Presy.; Sec. 59, 
* Prov.]. 

The thepry of insolvency is to stop'“all things at the date of 

Distributian. insolvency, and to divide among the 

• . • creditors of the insolvent the "wreck of 
his property at it stood at that date. The Official Assignee or 

Ik 
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tlie Receiver, as the case may be, must begin the distribution of 
dividends with all convenient speed. 


§ 14i Oppiciai, Assignee and Receiver. 


A-. •Official Assignee: his appointment, powers and duties. 

[Sec. 77-87]. 

Under the Presidency-towns Insolvency Act, on the making 
„ . , , . of the order of adjudication, the property 

Offioal Assignee: ^ insolvent vests in the OfiScisl 

Assignee. The Official Aseignee: The Chief Justice of each 
. . the High Courts of Calcutta, Bombay 

IH»mtmentj Madras may appoint substantively 

or temporarily such person as he thinks fit to the office of Officid 
Assignee. 


The Official Assignee has certain powers and duties under 
^ the Act and Rules framed thereunder. 

Powers : must give such security as may be 

prescribed. He may administer oaths for the purpose of affidavits, 
verifying proofs, petitions and other proceedings in insolvency. 
His duties have relation to the conduct of the insolvent as well 
as to the administration of the insolvents property. In particular 
his duty is to investigate into the insolvent’s conduct and to 
report to the Court upon any application by the insolvent for dis¬ 
charge, stating whether there is reason to believe that the insolvent 
has copimitted any act which constitutes an offence tmder the 
Act or under Sections 421 to 424 of the Indian Penal Code in 


connection with his insolvency or which would justify the Court 
in refusing, Suspending or qualifying an order for his discharge; 
to make such other reports concerning the conduct of the insolvent 
as the Couft may direct or as may be prescribed; and to take such 
part and give such assistance in relation to the prosecution of any 
fraudulent insolvent as the Court may direct or as may be 
prescribed. 


The Official Assignee must furnish a list of creditors, showing 
the amount of the debt due to each creditor, to creditors on pay¬ 
ment* of the prescribed fee. The Official Assignee is. to be paid 
such renmneration as may be prescribed by Rules. The Court 
will call the Official Assignee to account for any misfeasance, 
neglect or omission which may appear in his accounts* or other¬ 
wise, and may require him to make good any loss caused by such 
misfeasance etc. The Official Assignee nlay s^ cmd be sued by 
the name of “ffie Official Assignee of tlte property of^—an 
insolvent.” Subject to the directions of the C^rt^ the pjffidal 
Assignee*musVin the administration of. the propert}! of the insol¬ 
vent and in the di^tnbution thereof amongst his cr^itors, have 
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tp. any resolution that may be {tassed by the creditors at’ a 
meeting. The Ofiicial Assignee, may sujnmon meetings of the 
cnfditors to ascertain their wishes. The Official Assignee is not 
justified in entering into litigation or otherwise acting in a manner 
which a Cpurt may properly consider to be vexatious or frivqlous 
and wasteful of ffie insolvent's property. If he rejects a ^oof 
Unreasonably, the Court may order him to pay costs personally. 
The Official Assignee has to use his discretion, and the Court will 
not interfere with such exercise of discretion unless he is doing 
something utterly absurd. If the Official Assignee does not 
faithfully perform his duties or if any complaint is made to the 
Court, the Court must enquire into the matter and take necessary 
action. The Official Assignee must account to the Court and pay 
over all moneys and deal with all securities in such manner as 
may be prescribed or as directed by the Court. 


B. Receiver—His Appointment, Powers and Duties. [Secs. 
50-59]. 


Under the Provincial Insolvency Act, on the making of the 


JReceiver: 


order of adjudication, the property of the 
insolvent vests in a Court or in a 


Receiver appointed by the Court. A Receiver may be appointed 
by the Court at the time of the order of adjudication or at any 
time afterwards. [Sec. 50]. 


Under the Provincial Insolvency Act [Sec. 57], the State 

. _ 5 . . Government may appoint Official 

Receivers, within such local ftmits as 
it may prescribe. In the absence of any exceptional reasons such 
as personal disqualifications affecting the Official* Receiver, the 
Official Receiver alone should be appointed Receiver. 


The Court may require the Receiver to give such security 


Powos & Duties; 

« 

subject to rules. 


as it thinks fit, and fix the amount to 
be paid as remuneration for his services 
The primary duties of a Receiver are to take 


.necessary steps for the discovery and realisation of the insol¬ 
vents property and for distribution amongst the creditors. The 
Receiver may also report on the conduct of the insolvent. When 
a Receiver fails to submit accounts as the Court directs or 


^Tccasions loss to the property by his wilful default or gross 
negligence, the Court may direct his property to be attached and 
•sold, and may apply the proceeds to make good any balance 
found due from him or any loss so occasioned by him. 

The Insolvency Court has no foel^ to delegaie any of its 
powers to an ordinary Receiver. As for Official Receivers, tfie 
igh Court under certain conditions may direct* that the Official 
Receiver shill ha\ 5 e certain powers tda., (i) to frame Schedides 
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ahd to admit or reject proofs of creditors, (ii) to make interim 
orders in any case of .urgency, and (iii) to hear and detem^e 
any ex parte application. 


^ 1& Discharge of Insolvent. 

The different questions which may be considered under this 

EMacharee section are (1) Application for dis* 

‘ charge by insolvent; (2) Powers of the 

Court, (3) Effect of an order of discharge and (4) Revocation 
of the order. Let us deal with these questions one by one. 

A. Application for discharge. [Sec. 38(1), Presy.; Sec. 

41(1) Prov.]. 

A debtor may at any time after the order of adjudication 
. .. apply to the Court for an order of 

ppica on. discharge, and the Court is required to 

appoint a day for the hearing of the application. Under the 

Presidency-towfts Insolvency Act, the day for hearing of the 
application must not be before the public examination of the 
debtor. Under the Proviticial Insolvency Act, the Court is re¬ 
quired to specify the period within which the insolvent is to 
apply for his discharge. If the debtor does not apply within the 
specified period, the Court is required to annul the adjudication. 


B. Powers of the Court. [Se& 38(2), Presy.; Secs. 41(2) 
& 42(3), Prov.]. 

At the hearing of the insolvent’s application for discharge, 
n Court shall take into consideration 

® ■ any report of the Official Assignee as 

to the insolvent’s conduct and affairs and may pass any of the 
following orders:— 

(a) Grant or refuse an absolute order of discharge; or 

(b) Suspend the operation of the order for a specified 

time; or ‘ > 


(c) Grant a conditional order or discharge. 

Under the Presidency-towns Insolvency Act, there are two 
limitations on the above discretion of the Court as follows:—* 

(i) The Court must absolutely refuse the discharge in 
all cases when the insolvent has committed any 
offence specified in section 103 of the Presidency- 
towns Insolvency Act and undei'' Section^ 421 to 
424 of the Indian Penal Code. 

(u) On«proof of any of the facts hereinaftei mentioned, 
the Court may refuse to make ^n order of imme- 
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diate unconditional discharge and make any of the 

following four orders!— 

(a) Refuse the discharge absolutely; or ' 

(b) Suspend the discharge for a specified time; 

or 

(c) Suspend the discharge until a dividend of not 

less than four annas in the rupee has been 
paid to the creditors; or 

(d) Require the insolvent as a condition of his diS" 

charge to consent to a decree being passed 
against him for unsatisfied debts. 

The facts which prevent immediate unccmditional <fis- 
charge are the following:—[Sec. 39(1), Presy.; Sec. 42(1)^ 
Prov.l. 

(a) that the insolvent’s assets are not of a value equal to four annas 
in the rupee on the amount of his unsecured liabilities unless he satisfies 
the Court that the fact that the assets are not of such value has arisen- 
from circumstances for which he cannot justly be held responsible; 

(b) that the insolvent has omitted to ke^ sudi books of acoouni 
as are usual and proper in the business carried on by him and as sufficiently 
disclose his business transactions and financial position within the three 
years immediately preceeding his insolvency. 

(c) that the insolvent has continued to trade after knowing himself 
to be insolvent; 

(d) that the insolvent has contract^ any debt provliUe under this 
Act without having at the time of contracting it any reasonable or pro¬ 
bable ground of expectation (the burden of proving whidr shall lie on 
him) that he would be aUe to pay it; 

• 

(e) that the insolvent has failed to account satisfactorily for any 
loss of assets or for any defidency of assets to meet his liabilities; 

(f) that the insolvent has brought on or contributed to his insdvency 

by rash or hazardous speculatimis or by unjustifiable extravagance in 

living or by gambling, or by culpable neglect of lus business affaire; 

• 

(g) that the insolvent has put any of his creditors to unnecessary 
Apense by a frivolous or vexatious defence to any suit properly brought 
against him; 

• (h) that the insolvept has within three months preceding the time 
of presentation of the petition incurred unjustifiable expense by brmghg 
a Mvblous orevexatious suit; 

,(i} that the Insolvent has within three months pseceding the date 
of the presentation of the petition, when unable to pay his debts aa tiiey 
become due. given an'undue preference to any of his crediton: a 
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(i) that thi inixiiveiit; has omcealed or removed his books or his ihd' 
perty or any part thereof or has been guilty of any other fraud' or 
fraudulent breach of trust. 

JJnder the Provincial Insolvency Act, the only limitation on 
Ihe discretion of the Court is that the Court on proof of any 
facts similar to those mentioned above may refuse to grant an 
immediate unconditional order of discharge. 


C. Effect of an order of discharge. [Sec. 45, Presy.i Sec. 
44, Prov.] 


Effect of disdiarge. 


An order of discharge shall release 
the insolvent from all debts provable 
under the Act except the following debts:— 

(a) any debt due to the Government; 

(b) any debt or liability incurred by means of any fraud 

or fraudulent breach of trust to which he was a 
party; 


(c) any debt or liability in respect of which he has 

obtained forbearance by any fraud to which he was 
party; or 

(d) any liability under an order for maintenance made 

under section 488 of the Code of Criminal Proce¬ 
dure, 1898. 


a 

D. Revocation of order of discharge. 


Under the Presidency-towns Insolvency Act, an order 
Revocation of dia- of discharge may be revoked in the 
charge. , following cases:— 

(1) where the insolvent fails to assist the Official 

Assignee in the realization and distribution of his 
property under Sec. 43 of the Presidency-towns 
Insolvency Act; * 

(2) where the insolvent fails to hie statements showing 

particulars of his after-acquired property in cases 
in which he is bound to do so under the Rules. 


(3) where an order of discharge is made conditional upoh 
the insolvent consenting to a judgment being 
entered up against him in favour of the Officii 
Assignee, and he fails to give his ^consent within the 
time prescfibed by the Rules. ‘‘ 

Thtrf is similar provision in the Provincial Insolifincy. 

Act. 



EXERCISE IX. 

INSOLVENCY. 

1. Describe what are called “Acts of Insolvency'*. What are “Pro¬ 
tected transactions” in Insolvency Law? 

2. “A petition for insolvency can be made only when the debtor has 
committed an act of insolvency”. Explain. What do you mean 
by a "Protection order”? 

3. Can (a) an infant, (b) a married woman, (c) a resident alien be 
made bankrupt? 

4. On what grounds can you apply for adjudication of a person as 
insolvent? 

5. When can a creditor apidy for adjudication of his debtor? 

6. What do you mean by "Fraudulent Preference” ? What is the 
effect of Fraudulent Preference on Insolvency? 

7. A has large properties, movable and immovable, in Calcutta, 
Dacca, Bombay, London,, and New York. Which of these 
properties would vest in the Official Assignee or in the Receiver 
in case of his insolvency? [P. 362]. 

8. "A bankrupt, when in cantemplation of his bankruptcy, (^not 

by his voluntary act favour any one creditor.” Explain 
and Illustrate. • 

9. What are the ccaiditions or restrictions imposed by the Law of 
Insolvency in connection with the presentation o| an insolvency 
petition for an order of adjudication? What is the law relating 
to the avoidance of fraudulent preference in the case pf insolvency? 

10. What is meant by discharge of an insolvent? State the exact 
effect of an order of discharge. 

11. Discuss fully the effects of an order of adjudication. Enumerate 
and describe debts whidi are not provable in insolvency. 

12. What are the powers of a Liquidator in 

(a) Compulsory liquidation, (b) Voluntary Liquidation? 

13. Who is an Official Liquidaitor? What are his powers? 

14. On what grounds would a Court grant discharge to an insolvent? 
What do you mean by a "Secured Creditor”? Under what 
tifcumstances can he present a petition for adjudging a person 
as insolvrat? 

15. Discuss the doctrine of "reladon bade” with regard to an insol- 

vfot'^ property. ** 

16. What is the poedtion of a bankrupt as to property aoquir^ by him 
after Jbia bankniplc% before his discharge and after hjtf disdiarge? 

17. Can an erd^ of diadiazse be revoked? If so^ unijko- what 
dreumstaneesM 
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Registration, Limitation & Stamp Law. 

I. The Indian Registration Act, 1908. 

II. The Indian Limitation Act, 1906. 

III. The Indian Stamp Act, 1899. 

1. The Indian Registration Act, 1908 (Act XVI of 1908). 

The object of the registration of a document is to secure 
that every person dealing with property, the registration of 
which is compulsory, may have notice of all the transac¬ 
tions affecting the title to the said property. 

The Indian Registration Act, 1908 provides that the regis¬ 
tration of certain documents is compulsory [Sec. 17], while the 
registration of certaiil other documents is optional [Sec. 18]. 
The Act also provides that certain consequences follow if 
compulsorily registrable documents are not registered [Sec. 49] 
and further that certain registered documents relating to land 
shall take effect against unregistered documents [Sec. 50]. These 
provisions in the Act are quoted below. 

Sec. 17. (1) The following documents shall be registered, 

if the property to which they relate is situate in a district in 
which, and if they have been executed on or after the date on 
which. Act No. XVI of 1864, or the Indian Registration Act, 
1866, or the Indian Registration Act, 1871, or the Indian Regis¬ 
tration Act, 1877, or this Act came or comes into force, namely:— 

(a) instniments of of immoveable property; 

(b) other non-testamentary instruments which purport or operate 

to create, declare, assign, limit or extinguish, whether in 
present or in future, any right, title or interest, whether vested 
, or contingent, of the value of one hundred rupees and up- 
wardls, to cn* an immoveable property; 

(c) non-testamentary instruments which acknowledge the receipt or 

* payment of any consideration on account of the creation, 
declaration, assignment, limitation or extinction of any sudi 

• right, t^e or interest; and •> 

(d) lease of immoveable property from year to year, or for any 

^em^ceeding.one year, or reserving a ye^ly r^t; 

(e) non-tc8tan)^tary instruments transferring or gflHignjTijr any 
25 
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decree or order of a Court or any award whoi such decree 
or order or award purports or operates to create, deddre, 
assign, limit or extinguish, whether in present Or in future, 
any right, title or interest, whether vested or contingent, of 
the value of one hundred rupees and upwards, to or in im¬ 
moveable property; 

Provided that the State Government may, by order published 
in the local Official Gazette, exempt from the operation of this 
sub-section any leases executed in any district, or part of a 
district, the terms granted by which do not exceed five years, 
and the annual rents reserved by which do not exceed fifty rupees. 

(2) Nothing in clauses (b) and (c) of sub-section (1), 
applies to— 

(i) any composition d'eed; or _ < 

(ii) any instrument relating to shares in ^ Joint-Stock Company, 
notwithstanding that the assets of such Company consist in 
whole or in part of immoveable property; or 

(iii) any debenture isued by any such Company and not creating, 
declaring, assigning, limiting or extinguishing any right, title 
or interest, to or in immoveable property except in so far 
as it entitles the holder to the security afforded by a r^;is- 
tered instrument whereby the Company has mortgaged, 

* conveyed or otherwise transferred the whole or part of its 
immoveable property or any interest therein to trustees upon 
truft for the benefit of the holders of such debentures; or 

(iv) any endorsement upon or transfer of any debenture issued by 

any such Company; or ^ 

(v) any document not itself creating, declaring, assigning, limit¬ 

ing or extinguishing any right, title or interest of the value of 
(Mie hundred rupees and upwards to or in immoveable pro¬ 
perty, but merely creating a right to obtain another documrat 
whi(± will, when executed, create, declare, assign, limit or 
extinguish any sudi right, title or interest; or 

I 

(yi) any decree or order of a Court except a decree or order 
expressed to be made on a compromise and comprising 
immoveaUe property other than that which is the subject 
matter of the suit or proceeding; or 

(vii) any grant of inpKnveable property by Goverrunentit or 

(viii) any instrument of partition made by a Revenue SDfficer; or 

{ix] (any order granting a loan or instfument o£ cc^teral aecurit|r 
granted under the Land Improvement 1871, or the Land 
Improvement Loans Act, 1^; or 
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(x) apy order granting a loan un<to the Agriculturut’a Lbcuis Act, 

1^4, or instrument for securing the repayment of*a loan 
made under that Acti or ^ 

(xi) any endorsement on a mortgage-deed adoiowlec^ing the pay* 
ment of the whole or any part of the mortgage-money, and 
any other receipt for payment of money due under a mortgage 
when the receipt does not purport to extinguish the mortgagei. 
or 

(xii) any certificate of sale granted to the purchaser of any property 
sold by public auction by a Civil or Revenue Officer. 

Explanation.— ^A document purxx>rting or operating to effect a con¬ 
tract for the sale of immoveable property shall not be deemed to require 
or ever to have required registration by rrason only of the fact that such 
^ document contains a recital of the payment of any earnest mon^ or of 
the whole or any part of the purdiase money. 

(3) Authorities to adopt a son, executed after the first day 
of January 1872, and not conferred by a Will, shall also be 
registered. 


Sec. 18. Any of the following documents may be 
registered under this Act, namely:— 

(a) instruments (other than instruments of gift and wiUs) which 

purport or operate to create, declare^ assign, limit or extinguish, 
whether in present or in future, any right, title or interest, 
whether vested or contingent, of a value less Aan one hundred 
rupees to or in immoveable property; 

(b) instruments acknowledging the receipt or payment of any consi¬ 

deration on account of the creation, declaration, assignment, 
limitation or extinction of any such right, title or interesti 

(c) leases of immoveable property for any term not exceeding one 

year, and leases exempted under section 17; 

(d) instruments (other than Wills) which purport or operate to 
. create, declare, assign, limit or extinguish any right, title or 

interest to or in moveable priqxityi 

(e) Wills; and 

(f) all other documents not required by section 17 to be registered. 

• * • 

See. No'document required by section 17 or by any 

provision of the Transfer of Property Ac|, 18^, to be 

rei^istered shelh— • 

(a), affect any ingmoveable property comprised therein, or 

^ (b) confer any power to adopt, or 
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(c) be received as evidence of any transaction affecting such property 
or conferring such power, unless it has been registered. 

Provided that an unregistered document affecting immoveable property 
and r^uired by this Act or the Transfer of Property Act, 1882^ to be 
registered may be received as evidence of a contract in a suit for specific 
performance under Qiapter II of the Specific Relief Act, 1887, or as evidence 
of part performance of a contract for the purposes of section 53A of the 
Transfer of Property Act, 1882, or as evidence of any collateral transaction 
not required to be effected by registered instrument. 

Sec. 50. (1) Every document of the kinds mentioned in clauses (a), 

(b), (c) and (d) of section 17, sub-section (1), and clauses (a) and 
(b) of section 18, shall, if duly registered, take effect as regards the property 
comprised therein, against every unregistered document relating to the 
same property, and not being a decree or order, whether such unregistered 
document be of the same nature as the registered document or ix)t. 

(2) Nothing in sub-section (1) applies to leases exempted under the 
proviso to sub-section (1) of section 17 or to any document mentioned in 
sub-section (2) of the same section, or to any registered document which 
had not priority under the law in force at the commencement of this Act. 

Explanation .—In cases where Act No. XVI of 1864 or the Indian 
Registration Act, 1866, was in force in the place and at the time in and at 
which such unregistered dbaiment was executed, “unregistered” means not 
registered' according to such Act, and, where the document is executed 
after the first day of July, 1871, not registered under the Indian Registration 
Act, 1871, or the Indian Registration Act, 1877, or this Act. 


11. The Indian Limitation Act, 1908 (Act IX of 1908). 

The Indian Limitation Act, 1908 contains the law relating 
to the limitation of suits, appeals and certain applications to 
Court, and also contains the rules for acquiring by possession 
the ownership of easements and other property. The First 
Schedule to the Act gives specific periods of time within 
which different kinds of suits, appeals and applications must 
be instituted, or they shall be barred by limitation. We quotes, 
below a number of Articles of the Schedule which have a 
bearing on Commercial Law. 



THE FIRST SCHEDULE 

FIRST DIVISION: SUITS. 


Description of suits. 


Period of Time from which period 
Limitation. begins to run. 


7. For the wages of a household One year, 
servant, artisan or labourer not pro¬ 
vided for by this schedule, artide 4. 

8. For the price of food or drink „ 
sold by the keeper of a hotd, tavern, 

or lodging-house. 

9 For the pride of lodging. ^ 

27. For compensation for indudng 
a person to break a contract with the ' 
plaintiff. ■ 

30. Against a carrier for compen- ^ 
sation for losing or injuring goods. 


When the wages accrue 
du& 

When the food or drink 
is ddivered. 

When the price be¬ 
comes payable. 

The date of the 
breach. 

When the loss or in¬ 
jury occurs. 


,31. Against a carrier for compen¬ 
sation for non-delivery of, or delay 
in delivering, goods. 

50 For the hire of animals, 
vehicles, boats or household furniture. 

51. For the balance of money 
advanced in payment of goods to be 
delivered. 

52. For the price of goods sold 
and delivered, where no fixed period 
of credit is agreed upon. 

53. For ^e" price of goods sold 
and delivered to be paid for after the 
expiry of a fixed period' of credit. 


When the goods oug^t 
to be delivered. 

Three years. When the hire be¬ 

comes payable. 

„ When the goods ought 

to be 'delivered. 

„ The date of the deli¬ 

very of goods. 

„ When the period of 

credit expires. 


If 


54. For the price of goods sold 
and delivered to be paid for by^ a 
bill of exchange no such bill b«ng 
given. 

56. For the price of work done 
by the plaintiff for the defendant at 
ms request, where no time has been 
fixed! for payment. 

57. For money payable for 
money lent. 

58. Like suit when the lender has 
given a .cheque for the mcmey. 


When the period of 
the proposed bill 
elapses. 

When the work is 
d(»]e. 


When the loan is made. 

When the cheque is 
paid. , 


• 59. For money lent under an 
agreement that it shall'be payable on 
demand* 

60. Fof money deposited under 
an agreement that it shall be payable 

• on deman^,, including ,money of 
a customer in the hands oi his banker 
so payable. 


When the loan is made. 


When the demand is 
• made. . 
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Description of suits. 


Period of Time from whidi period 
Limitati(». begins to run. 


65. Por compensation for breach Three years. 
oi. a promise to do anything at a 
spedfi^ time, or upon the happening 
of a specified contingency. 

69. On a bill of exchange or „ 
{promissory note payable at a fixed 

time after date. 

70. On a bill of exchange payable „ 
at sight or after sight, but not at a 

fixed time. 

71. On a bill of'exchange accept- „ 
ed payable at a {)articular place. 


When the time speci¬ 
fied arrives or the 
contingency happensi 

When the bill or note 
falls due. 

Wheni the bill is 

presented. 

When the bill is 

presented at that 
place. 


72. On a bill of exchange or 

promissory note payable at a fixed 
time after sight or after demand. 

73. On a bill of exchange or 

promissory note payable on demand! 
and not accompanied by any writing 
restraining or {xistponing the right to 
sue. 

74. On a promissory note or bond 
payable by instalments. 


75. On a promissory note or b<Hid 
payable by instalments, which pro- 
vioes that if diefault be made in 
payment of <me or more instalments, 
the whole shall be due. 


When the fixed time 
expires. 

The date of the bill or 
note. 


The expiration of the 
first term of payment 
as to the part then 
payable; and for the 
other parts the ex¬ 
piration of the res¬ 
pective terms of 
payment. 

Whoi the default is 
made unless where 
the payee or obligee 
waives the benefit of 
the provisions, and 
then when fresh 
default is made in 
respect of which 
there is no such 
waiver. 


76. On a pronussory note given 
by the maker to a third person to ^ 
delivered to the payee after a certain 
event diould hapjpen. 

77. On a dishonoured foreign bill 
where protest has been made and 
ix)tice given, 

' 78. By the payee against the 
drawer of a bill exchan^ which 
has been dishonoured by non-aocept- 
dftce.' 

79. By the acceptbr of an accom- 
modatfon-bill hgainsf the dhtwer. 


The date of the deli¬ 
very to the [)ayee. 


When the notice is 
given. 

The date of the refusal 
to accept. 

t 

4 . 

When the accepted 
'' ^ya the* anmunt nf' 
bill. 
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Description of suits. 


Period - Time from which period 
lifflitatiOa. begins to run. 


80. Suit on a bill of exchange Three years, 
promissory note or bond not herein 
ecpressly provided for. 

86. On a policy of insurance „ 
when the sum assured is payable 
inunediately after proof of the death 
or loss has been given to or received 
by the insurers. 


87. By the assured to recover 
premia paid under a policy voidable 
at the election of the insurers. 

89. By a principal against his 
agent for moveable property received 
, by the latter and not accounted for. 


90. Other suits by principals 
against agents for neglect or mis¬ 
conduct. 

101. For a seaman's wages. 


102. For wages not otherwise ex¬ 
pressly provided for by this schedule. 

106. For an account and a share 
of the profits of a dissolved partner¬ 
ship. 

110. For arrears of rent. 

. 112. For a call by a company 
registered under any Statute or Act. 

113. For specific performance of a 
contract. 


114. Qor the rescission of a 
contract. 


115. For compensation for the 
brea^ of any i^tract, express oc 
implied, hot fn* writing rnifltered and 
not hsrein specially provi^ fori 


When the bill, note or 
bond become^ pay¬ 
able. 

When proof of the 
death or loss is given 
or received to or by 
the insurer, wheth^ 
by or from the plain- 
tm, or any other 
person. 

When the insurers elect 
to avoid the policy. 

When the account is 
during the continu¬ 
ance of the ^agency, 
demanded and re¬ 
fused or, where no 
such demand is 
made, when the 
agency terminates. 

When the neglect or 
misconduct becomes 
known to the 
plaintiff. 

The end of the i^age 
during which the 
wages are* earned. 

When the wages ac-> 
CTue due. 

The Bate of the dis¬ 
solution. 

• 

When the arrears be¬ 
come due. 

When- the call is 
payable. 

The date fixed for the 
performance^ or, if 
no. such date is 
fixed, when the pl^- 
tiff has notice that 
perfoimance is re¬ 
fused. 

When the facts en¬ 
titling die fdaoitiff 
to have the contract 
rescinded: first be¬ 
comes known-to hbn. 

When die gontract is 

' facoken •<«' (where 
there are successive 
breaches) tdien the^ 
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Description of suits. 


Period of Time from which period 
Limitation. begins to run. 


breach in xespart 
of which the suit is 
instituted occuts, or 
(where the breadi is 
continuing) when it 
ceases. 

116. For compensation for the „ When the period of 
breach of a contract in writiiig regis- limitation would 

tered. begin to run against 

a suit brought on a 
similar contract not 
registered. 


111. The Indian Stamp Act, 1899 (Act II of 1899). 

The Indian Stamp Act, 1899 lays down the law relating to 
stamps. 

Stamps may be either (i) Impressed Stamps or (ii) Adhesive 
Stanips. Impressed Stamps are impressed on paper on which 
a document may be written out while Adhesive Stamps are 
stamps which are affixed to the instrument. Under sec. 11 
of the Act, the following instruments may be stamped with 
Adhesive Stamps:— 

(a) instruments chargeable with the duty of one arnia “or half an 

anna," except parts of bills of exchange payable otheiwise 
than on demand and dirawn in sets; 

(b) bills of exchange, and promissory notes drawn or made out 

of India. 

(c) entry as an advocate, vakil or attorney on the roll of a High 

Cwrt; , 

(d!) notarial acts; and 

(e) transfers by endorsement of shares in any incorporated company 
‘ or other body corporate 

Sec. 33 of the Act provides that instruments not drily 
stamped are liable to be impounded if they are produced •befo'/e a 
Court or a Public Officer. 

/ 

Sec. 35 of the Act deals with the legal, teffect of instru¬ 
ments not duly stuped, and runs as follows: 

. "Nd instrument diargeable with duty shall be admit|erl in evidence 
for any purpose by any person having, by law or consent of 
parties, authority to receive evidence, far shall be acted upon, 
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registered or authenticated by any sudi person or by any 
public officer, unless sudi instnunent is duly 8 tan 4 )ed: 

Provided that— 

(a) any such itstiument not being an instrument'chaigeable*'with a 

duty of one anna "or half an anna" only, or a bill of exdiange 
or promissory note, shall subject to all just exceptions, be 
admitted in evidence on payment of the duty vrith whidi the 
same is chargeable, or, in the case of an instrument insuffi¬ 
ciently stamped, of the amount required to make up sudi a 
duty, together with a penalty of five rupees, or when ten times 
the amount of the proper duty or defident portion thereof 
exceeds five rupees, of a sum equal to ten times such duty or 
portion; 

(b) where any person from whom a stamped receipt could have 

been demanded, has given an unstamped receipt and such 
receipt, if stamped, would be admissible in evident^ against 
him, then sudi receipt shall be admitted in evidence against 
him on payment of a penalty of one rupee by the person 
tendering it; 

(c) where a contract (h- agreement of any kind is effected by corresp 

pondence consisting of two or more letters and any one of 
the letters bears the proper stamp, the contract or agreement 
shall be deemed to be duly stamped; 

(d) nothing herein contained shall prevent the admission of any 

instrument in evidence in any proceeding in a Criminal Court 
other than a proceeding under Qiapter XII Chapter XXXVI 
of the Code of Criminal Procedure, 1898; 

(e) Nothing herein contmned shall prevent the-admitoion of any 

instrument in. any Court when such instrument has been 
executed by or on bdialf of the Government, or where it bears 
the certificate of the Collector as provided by section 32 or 
any other provision of this Act.” 

The phrase “for any purpose” has been interpreted in Ram 
Rattan y. Parma N<md, (1946), 73 I.A. 28; A.LR. 1946 P.C. 51. 
In this case, there was an unstamped written memorandum of 
partition. It was conceded that in view of Sec. 35, the instrument 
was inadmissible in evidence to prove the terms of partition 
•contained in it. But it was argued that it should be admitted for 
the “collateral ujurpo'se” of corroborating oral evidence of partition 
to prove flot the "terms of the partition *but the factum of partition. 
The Privy Council held that the instrument wnhs inadnjisible even 
for that purpose. • « • . 

^ Snc. 39, ho^^ver, provides that where an instrum^ent hs^' 
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be^n admitted in evidence, such admission shall not be called in 
question at any stage qf the same suit or proceeding on the 
ground that the instrument has not been duly stamped. 

SAedule 1 of the Act provides for proper stamp duty 
payable on different kinds of instruments, such as Agreement, 
Articles of Association, Memorandum of Association, Bill of Bx- 
change. Promissory Note, Partnership Instrument, Policy of 
Insurance, Bill of Lading, Charterparty, Bottomry Bond, Res¬ 
pondentia Bond, Share-warrant, Debenture, Award etc. 

It may be noted that the Indian Stamp Act, 1899 is an Act 
of the Central Legislature but the different States have amended 
the Act in its application to themselves. By such amendments, 
among other things, the amount of stamp duty payable on certain 
classes of instruments is different in the different States. For 
example, under the Indian Stamp Act, the stamp duty on a Bill 
of Lading is four annas while in Bengal, Bombay an4 Punjab, 
the stamp duty is eight annas and in Assam, Madras and U. P. the 
stamp duty is Ax annas. The student is advised to refer to the 
Act for details of stamp duty payable on different classes of ins¬ 
truments in the different States. 



INDEX & GLOSSARY. 


A. 

Abandonment, 200 
Acceptance. 7, 233 
Acceptor, 233 
— for honour, 233 
Accommodation Bill, 250 
Account Payee, 267 
Accounts, 215 
Act of God, ‘178 
Actionable Claim, 113 
Actual Total Loss, 199 
Acturial Report, 215 
Adjudication Order, 361 
.Affireightment, 177 
Agency, 74-185, 241 
Agent, 74 
Agreement, 17 
Agreement to sell, 115 
Alien Enemy, 25 
Allotment, 317-318 
Alteration, 46, 289, 290 
Ambiguous Instruments, 230 
Anomalous Mortga^, 104 
Anticipatory Breach, 47 
Apprentices Act, 1850, 33 
Appropriation of Goods, 122 
ArbitraticMi, Part VIII, 339 
Articles of Association, 290—291 
Ascertained Goods, 121 
Ashbury Rmhoay v. Iticke, 286, 334 
Assignment of Policy, 192 
— Marine, 201 
— Fire, 205 
— Life, 209 
‘Assignee, 192 
Asdgnor, 192 
Auction Sale, 136 
■ Auctioneer, 77 
Audit, 215 
Authority, 150, 241 


Average Clause, 204-205 
Average Loss, 200 
Average Policy, 204 
Award, 348 

B. 

Bailey 67. 169 
Bailment, 67 
— Gratuitous, 67 
— For reward, 67 
Bailor, 67 

Baines v. Geary, 35 
Bankrupt, 356 

Barratry of master and crew, 197-19& 
Barristers, 25 
Bearer Instruments, 235 
Bhagwat Dayal v. Debt Dayal, 33 
Bills in Sets. 271-272 
Bills of Exchange, 227 
Bills of Lading, 179-182 
Blanket Policy, 204 
Borrowing powers of Company, 319^ 
335 

Bottomry Bond, 183 
Breach of Contract, 53 
Broker, 76 

Buyer, 113 • 

C. 

C. I. F.’ Contract, © 

I.'F. C. I. Contract, 

Call. 297 

Cancellation, 255 ^ 

Capacity, 21, 241 
Capital, 292 

Carlin v. Carbolic Smoke Bail Co., 

8 . 86 

Carriage of Goods, Part IV, 165 
Carrier, 167 
Carriers Act, 170 
^usa proxima, 191 


C. 


r 1. An "Act of God” is an event which happens independently of human 
intervention and due to natural causes, such as storm, earthqi^e, 
etc." It relieves from liability if it amounts to "circumstances which 
* no htiman foresight can imovide -against, and of i^ch human 
prudence is hot Mund to recognise the possibility*'. 

2. C. !.• F. iCost;. insurance, freight. I A HC. L F. Contract means a 
' / cohtmSt in a sale of goods in which the price fixed between the 
parties indudes cost, insur^ce and freight. ”C. f. Fs C: I.*Contrart 
means wcMtract in whkh the price includes cost? insurance, fmgntr 
commission ah^' intef^ ‘ 
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Caveat Emptor, 29, 119, 189 
Champerty & Maintenance, 33 
Charge, 100, 321 
Char^, Voyage & Time, 177 
Charterparty, 177 
Ch^ye^ 228 

Chinnaya v. Ramayya, 13 
Chose in action, *113 
Qog, 105 
Co^on, 26 

Commercial Arbitration, 350 
Commissions & Discounts, 318 
Committee of Inspection, 329, 331 
Common Carrier, 168 
ComAion Law, 169 


Days of Grace, 238 
Debratures, 319 
Debtor, 358 
Debts, 326, 369 
Deferred Shares, 293-4 
Demurrage, 179 
Del Credere Agent, 77 
Delivery, 126, 245 
Derry v. Peek, 28 
Deviation, 197 
Directors, 306 

Discharge of Contracts, 39-47 
Discharge of Instruments, 257 
Discharge of Parties, 257 
IHscharge of Insolvent, 380 


Commonwealth Trust \td. v. Aifeoftey,Dishonour, 260 


124 

Communication of Acceptance, 18 
Communication of Proposal, 18 
Communication of Revocation, 20 
Company, 276, 360 
Company Law, Part VII, 275 
Compensation, 49 
Comi^lsory Winding up, 326 
Conditional Indorsement, 248 
Conditions & Warranties, 117-120 
Consent, 26 
Consideration, 11-17 
Consolidation, 299 
Constructive Total Loss, 199 
Contingent Contract, 37-38 
Contract, ,21 

Contract Act, Part I, 1 
Contractor, 74 
Contribution, 1^, 201 
Contributory, 325, 337 
Controller of Insurance, 214 
Conversion, 290 ^ 

Co-operative Societies Act, 342 
Corporation, 240, 276 
Counter-offer, 7 
Crossed Cheque, 265-270 

D. 

Damages,. 55 


Disclaimer, 260 
Disqualified persons, 24 
Dissolution of Firm, 157-159 
Dividends, 322, 377 
Double Insurance, 193 
Drafts,* 

Drawee-, 233 
Drawer, 233 

Drawer in case of need, 233, 260 
Dunlop V. Selfridge, 87 
Durga Prosad v. Baldeo, 11 

E. 

Election Agent, 97 
Endowment Policy, 208 
English Mortgage, 102 
Equitable Mortgage, 103 
Equity of Redemption, 105 
Estoppel, 23, 76, 123, 153 
Excepted Perils, 170, 178 
Executed Consideration, 15 
Executory Consideration, 15 
Exoneration, 53 
Expulsion, 155 

F. 

F. C. & S. Qause,* 


3. A "Chose in action” is a right of proceeding in a Court' of law to 

procure the payment of a sum of money (e.g., on a bill of action« 
policy of insurance etc.) or to recover pecuniary damages for the 
• infliction of a wrong or the non-performance of a contract.* 

4. "Drafts” are bills of ecchange issued by a banker on his brandi office. 

Drafts are like cheques, and by Sec. 131A of the Negotiable Ins¬ 
truments Act, 1881 (jis amended by Act X?(Kin of 1947), the 
provisions applicable to dieques, such as fcTigery, crossing and c^leo- 
tioiv apply t^ Drafts. 

5. >"F. S. rClause is a clause in a marine insuranceipc^icy vriiidi 

provides that the subject od ^insurance is warranted “free from cap¬ 
ture and seizure”. • 
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F. O. B. Contract, *132 
F. .O. R. Contract,* 

F. P. A. Clause,* 

Factor, 76 
Finder of Goods, 70 
Finder of Instruments, 249 
Fire Insurance, 203 
Finn, 144 

Fish^ V. Roberts. 270 
Floating Qiarge, 320 
Floating Policy, 199 
Foreclosure, 106 
Foreign Instruments, 235 
Foreigners, 358 
Forfeiture, 297 
Forged Cheque, 258 
Forged! Indorsement, 257 
Fraud, 27-30 

Fraudulent Preference, 334, 
Frde Consent, 26-32 


Frustration, *142 


. G. 

General Average Loss, 200 
Goods, 113 
Goodwill, 34, 149 
Gopal V. Mohonlrd, 359 
Green v. Holwell, 146 
Guarantee, 63 

H. 


Hmdi, 231-233 
Hypothecation, 106-9 


I. O. U., **227 

Implied Conditions and Warranties, 
118 

Impossible Acts, 36 
Impossibility of Performance, 44 
Indemnity, 63, 191 
Indorsement, 237 
Indorsement in blank, 237 
Indorsement in full, 237 
Infants, 24 

Infants Relief Act, 24 
Injunction, 54 
Inland Instrument, 235 
357, 364Insolvent, 114, 356, 358 
Insolvency, Part IX, 355 
Inspection, Committee of, 329; 331 
Instalment, 177, 253 
Insurance, Part V, 185 
Insiifance Agent, 77, 216 
Insurable interest, 188 
Insurer, 187, 213 
Investment of Assets, 216 


Jettison, 198 

Joint and several liability, 152 
Joint Hindu Family firm, 143, 144, 
360 


Hadley v. Baxendale, 55 
Hceribhoi v. S^afali, 35 
High Courts, 378 
Hire-Purchase Agreement, 116 
.Holder, 2^ 

Holder in (hie course, 234 
Holding out, 76, 152 


Joint promisees, 40*) 

Joint promisors, 40 

K. " 

Kanahaylal v. National Bank, 52 

Krett v. Henry, 45 

Krishna Lai v. Pramila Bala, 13 


6 . "F. 0. B. Contract'' is a contract in which the seller of goods under¬ 

takes to place the contract goods on board a ^ip. It means "Ftee 
on board". 

7. "F. 0. R. Contract'' is a contract in whidi the seller of goods under¬ 

takes to place the contract goods on a railway as part his 
obligations under the contract. It means "Free on rail". 

•8. "F. P. A. Claused is a clause in a marine insurance policy which 
provides that the. subject of insurance is warranted "free from parti- 
oilar average". 

9. "Frusteatmf* Is the discharge of a contract rendered impossible^ of 
performance by external causes beyond the contemplation of parties. 
A coqtijact is frustrated when it becomes impos^le d^ perfonnance, 
and the parties the/eto are discharged! from its lurther perfonhance. 
10. I. Q. U. [I oweoyou]. A written adenowiedgment of a debt. It is, 
ho'f^o', ahegckiable instrumoit. o ^ 
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L. • Minimising diamage, b7' , ^ 

dayS| 179 ^dinor, 22'24, 144, 153*154^ 341, 358 

Lex (LawMerchant), XIV Misfeasance, 310 


Lien of Agent, 70 
Lien of Finder, 70 
Lien, General, 71, 72 
Lien. Particular, 70, 73 • 

Life Insurance, 207 
Limitation, Appendix, 388 
Limited liability, 279 
Liquidated damages, 60-61 
Liquidation, Compulsory, 326 
Liquidation, Voluntary, 329 
Liquidator, 327 
Lloyd's Policy, 196 
Loss, 199, 202 
Lost or not lost, 197 
Lunatics, 24, 359 

M. 

M'ahanth v. U Ba Yi, 96 
Maintenance, 33 
Maker, 233, 241 
Manager, 312 

Managing Agents, 216, 312-315 
Marine Insurance, 195 
Marine Policy, IW 
Market Overt," 

Marriage brocage contract, 32 
Mate's receipt, 180 
Maturity (ft Bill, 237 
Marriage, in restraint of, 34 
Married Women, 359 
Master of Ship, f82 
Meetings, 302-^ 

Member, 294 c 
Member and Shareholder, 295 
Memorandum Clause, 198 p 

Memorandum of Association, 286-290« o^o 

Mereantile agent,. 76, 124 Indoraement, 248 

Merchantable quality, 120 * Partner, 144, 359 


Misrepresentation, 30 
Mistake 30 

Mohiri Bibee v. Dhurmodas, 23. 153 
Money, 113 
Mortgage, 100, 321 

N. 

Necessaries, 23, 51, "182 
Negotiable Instruments, Part VI, 221 
Negotiation, 225,'236, 246 
Negotiation by delivery, 246 
Negotiation by indorsement, 246 
Nihal Chand v. DUwar Khan, 25, 90 
Nomination, 210-211 
Non-scheduled goods, 171 
Non-registration, 160, 321, 

Notaries public, 264 
Not-negotiable, 269-270 
Noting, “263 
Novation, “46 

O. 

Object Clause, 287 
Offer, 5 
Offeree, 5 
Offeror, 5 

Office, registered, 287, 303 
Official Assignee, 378-379 
Official Liquidator, 327 
Official Receiver, 379 
Onerous property, 372 
Open Policy, 198 
Order Instruments, 235 
Owner of goods, 1^ 


11. "Market Overt”. [Open market]. The doctrine of market overt is 

that all sales of goods made therein, except horses, are-not only 
binding on the parties, but also on other persons. 

12. "Necessanes”. (i) Infants and lunatics can ccmtract to kuy neces¬ 

saries. (li) A wife, as an agent of necessity, has an implied 
authority to contract with tradesmen for necessaries so as to make 
her husband liable, (iii) The master of a ship may hypothecate 
the ship for necessaries supplied abroad as td bind^ the owner. 

13. "Noting’’ is a memorandum made by a notary public op i bill of 

exdiange which has been preseinted and dishonoured. 

14. "Novation” is a^partite agreement whereby a contract between two 

.parties <s rescinded in consideration of a new contract'bisng entered 
into beween one of the parties and a third party. , A conunod instance 
is where a creditor at the r^uest of the (t&btor agrees *to take 
aifother person as his dd>tor in the place the triginal debtor.« 
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Fartnendiip, Part III, 141 

Partw 200 

Particular Averse Loss, 200 

Past Consideration, 15 

Pawnee, 71 

Pawnor, 71 

Payee, 233 

Payment in due course, 256 
Penalty and Liquidated damages, 60 
Performance of Contract, 39 
Perils of the Sea, 197 
Physicians, 25 
Pledge, 71 

Policy-Holders’ Directors, 217 
Poll, 305 

Perference Shares, 293 
Preferential debts, 365 
Preferential payments, 333 
Premium, 159, 187 
• Prlsentmexit, 252-254 
Price,^116 

Principal and Agent, 74, 79-85 
Private Carrier, 169 
Private Company. 280 
Private Examination, 367 
Prohibition of Loans, 216 
P^romise, 10 
Promisee, 10 
Promisor, 10, 40 
Promissory Note, 226 
Promoter, 285 
Property, ”115, 

Property, passing of, 121, 

Proposal, 5 
Prospectus, 315-317 
Protected Transactions, 375 
Protection, 366 
Protest, 263 

Protest for better security, 263 
, Provident Societies, 218 
Proxy, 305, 

Public Company, 280 


Public Euunination, 366 
Public Policy, 32 

Q. 

Qualification Shares, 307 * 

Quantum Meruit, ^ 
Quasi-contracts, M-52 
Quorum. 305 

R. 

Radiant Chemical Co., in re, 282 
/?«/■ es V. Wichelhcm, 32 
Railways, 176 

Ram Rattan v. Parma Nand, 393 
Ramkinker v. Satyacharan, 103 
Ratification, 75 
Reasonable time, 127 
Receiver, 378-379 
Reciprocal promises, 17, 43 ' 
Recognizance, 61 
Redemption, 105 
Register of claims, 216 
Register of Members, 295 
Register of Policies, 216 
Registration, Appendix, 385 
Registration of Company, 214 
Rcpstration of Firms, 1^162 
Reimbursement, 50 
Re-insurance, 193 
Release, 255 • 

Relation back, 327, 374 
Renunciation, 47 
Reputed ownership,**373 
Re-sale, 133 
Reserve, 322 • 

Restrictive Indorsement, 247 
Rescission of Contract, 47 
Resolution, 306 
Respondentia Bond, 183 
Retirement, 155 * 


15. “Property”. That which is capable of ownership is called "Property”. 
The word is sometimes us^ to mean a right of ownershii>, as 
“property in the goods”. Property may be "general” or “special.”. 
General property is property which every absolute owner has. 
Spedal property may mean (a) that the subject-matter is incapable 
ofvbeing in the absolute ownership of any person, e.g., wild animalsi 
(b) that the thing can only be put to a particular use, e.g., in the 
* -case of bailment.. 

16 The^doctrine ^f “rejmted ownership” is that if the circumstances in 
which* property is in a trader's possession, order or disposition, are 
such as to lead to a fair and reasonable infertgce airiongst arsons 
likely ^to^ h^ve dealings wrUi hinv, that he is th% owneg,*ana the 
real owner is a corfaenting baity, the prepay is said to -be his 
rented ownpship, and on the trader booming insolvent, the pro- 
* per^ is dii^silw among his creditors. ■ 
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RestitutioiL 49 

Restraint of legal proceedlingfi, 35 
Restraint of marriage 34 
Restraint of trade, 34, 148 
Revocation of Acceptance, 9, 19 
Revocation of Proposal, 19 
Risjk Note, 173 

S. 

Sadiq Alt V. /at Kishori, 23 
^le by Auction, 136 
Sale of Goods, Paftt II, 111 
Salomon v. Salomon & Co., 278 
Salvage,” 

Sannyasi v. Krishna, 359 
Scheduled goods, 171 
Seaworthiness, 178 
Secured creditor, 362, 370 
Seller. 113 
Seller’s lien, 130 
Servant, 74, 145 
Share, 293 

Ship, Chartered & General, 177 
Sight Instruments, 236 
Silence, 28 
Smple Contracts, 16 
Sindha v. Abraham, 14 
Slip, 204 

Special Damages, 56 
Specific Goods, 114 
Specific Performance, 54, 135 
Speculation, 188 
Stamp Law, Appendix, 382 
Stamp duty. Appendix, 394 
Standing Offer, S 
Statutory Arbitration, 342 
Statutory Company, 278 
Statutory Meeting, 302 
Statutory Report, 303 
Stifling prosecutions, 32 
Stocks, 294 

Stoppage ih transit, 131 
Submission, 341 
Sub-Agents, 78 
Subrogation, 192 
Sue and Labour clause, 198 
Sumpter v. Hedges, 54, 93 
Supenrening Inmossibility, 44-46 
Surafmutt v. Triton Insurance Co. 
196 

Surety, 65-66 
Surrender, 297, 296 
Surrender Value, 208 


T. 

Table A, 291 
T^der, 40 

Third Party, 142, 150-152 
Third person, 41, 368 
Time, 42, 

Time Instruments, 236 
Time Policy, 199 
Tort, 152 
Total Loss, 199 
Touch and Stay, 197 
Transfer by assignment, 225 
Transfer by negotiation, 225 
Transfer of Share, 298 
Transfer of Title, 123 
Transit, 131 
Transmission, 299 
Trustee, 308 

U. 

Uberrima: fidei. 29, 187, 1C9 ' 
Umpire, 343 

Unascertained Goods, 114, 122 
Uncertain Agreement, 35 
Unconscionable transactions. 27 
Underwriter, 196 **1- 

Undisclosed Principal, 83 
Undue influence, 27 
Unenforceable Contract, 36 
Unincorporated Company, 277 
Unpaid Seller, 129 
Unpaid Seller’s Lien, 130 
Unregistered Company, 277 
Unsound mind, 24 
Usufructuary Mortgage, 102 

V. 

Valued Policy, 198 
Void Agreement, 34-36 
Vdd Contract, 36 
Voidable Contract, 37 
Voluntary transfer, 363 
Voluntary Winding up, 329 
Vote, 305 
Voyage policy, 198 

W. 

Wager, 188 

Wagering agreements, 35 « 

.Warranty, 118-120, 198 
Wharfinger, 127 
Winding up of Companies, 32 a' 
Winding up of Insurance Companies-, 
217 ^ ‘ 


17. “Salvs®?" is tfie compensation allowed to persdns,. (railed salvoie)* 
* by whose assistance a ship or cargo or Ifie lives cn persons bdmig- 
ing to the ^ip are saved from danger or lo^ <at sea, 





